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Federal vs. State

Pursuant to the Supremacy Clause, Federal Law
preempts State Law
Consequences:
• Good – Power to require 100% payment of most

taxes over specified time periods
• Bad – Power to discharge most pre-petition taxes         

(including trust taxes in some chapters)
• Ugly – Power of Federal Court to interpret/decide

State of Ohio laws 
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Insolvency Remedies

• Bankruptcy – Title 11 of the United States Code
– Allows for restructuring or liquidation of 

individual’s or entity’s assets and liabilities. 

• Receivership – Ohio Revised Code Section 2735
– Receiver appointed by a state court to liquidate or 

sell as a going concern certain assets and 
operating businesses. 
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Other Code Sections to Know

• Title 28 of the United States Code
– Concerning jurisdiction and venue 
– 28 U.S.C. §§ 959 &  960.

• Federal Rules of Bankruptcy Procedure
– Mostly mirror Federal Rules of Civil Procedure

• Always check local rules of the Bankruptcy Court in 
which you are filing. 
– Required forms may vary between districts.
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Important Concepts in Bankruptcy

• Bankruptcy Petition – the document filed with the court to begin a bankruptcy 
proceeding

• Automatic stay – the stay “stops the clock,” while stay is in effect creditors cannot 
collect on debts

• Proof of Claim – name of the document that creditors must file with the bankruptcy 
court that states how much the debtor owes

• Bar Date – the deadline established by the court for creditors to file proofs of claim
• Petition Date – the date the bankruptcy case is filed
• Pre-petition debt – any debts before the bankruptcy petition is filed
• Post-petition debt – debts after the bankruptcy petition is filed
• Priority – creditors are paid according to the rules of priority set out in the bankruptcy 

code –tax has a high priority
• Discharge – debtor is relieved of most prepetition debt when the bankruptcy is 

completed
• Dismissal – one instance when a case is disposed of without a discharge
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Practice Note

• The Department is almost always represented in 
insolvency proceedings.

• When sending correspondence to ODT you should 
also forward these to the Ohio Attorney General’s 
Office.

• Depending on the type of debt and case you have 
filed a Special Counsel may also be assigned. 

• R.C. 131.02(A)(8)
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Chapter 7 Case Timeline 
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Chapter 7 Bankruptcy

• Liquidation, liabilities greatly exceed Assets
• Trustee martials non-exempt assets 
• Chapter 7 debtors must attend credit counseling
• Companies in Chapter 7 must cease operations and are

liquidated
• Chapter 7 may result in the loss of property
• Chapter 7 is generally a quick process, often closing in 6 

months
• Generally, two types of Chapter 7

– Asset Cases
– No-Asset Cases

• Can be closed without Discharge
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Chapter 13 Case Timeline
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Chapter 13 Bankruptcy

• Individuals/sole proprietorships with regular income 
to finance a payment plan file Chapter 13

• Debtors propose a payment plan to pay their debts in 
3-5 years

• Debtors make regular payments to the Trustee, who 
then distributes money to creditors who file claims

• Tax Department has 180 days from the date of 
bankruptcy to file a claim

• Priority claims must be paid in full – including tax 
claims – for plan to be confirmed
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Chapter 11 Case Timeline 
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Chapter 11 Bankruptcy

• Mainly filed by large corporate debtors
• Can be a liquidation or include a payment plan.
• Individuals with assets/liabilities over $1M required

– New rules for small businesses under 2019 HAVEN Act
• Commonly referred to as “reorganization”
• Debtor must file a plan 
• Creditors may object to the plan
• Once court confirms plan, pre-petition debt is discharged, which 

may include trust taxes
• Priority taxes & interest are paid at 100%
• Tax Dept must file a Proof of Claim by the bar date – which is 

different for each case
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Filing the Bankruptcy -
The Automatic Stay

• Automatic stay does not apply to situations listed in 
federal bankruptcy code 11 U.S.C. §362(b)(9):
– Commencement or continuation of audits
– Issuance of a notice of tax deficiency
– Demands for tax returns, or
– Issuing of assessments for any tax

• Current case law is not clear if revocations of licenses 
are considered a violation of the automatic stay.
– Criminal enforcement is not stayed by a 

bankruptcy proceeding.
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Automatic Stay - Appeals

• In Ohio, we have case law that supports the 
contention that appeals or petitions for 
reassessment (determination of tax due) are not 
stayed by the bankruptcy. 
– The Circuit Courts are split, nothing exactly on 

point in the Sixth Circuit. 
• 11 U.S.C. §362(a)(1): commencement or 

continuation of judicial, administrative proceedings 
against the debtor. 
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Test Your Knowledge 

• Can an individual file a 
Chapter 11 bankruptcy 
if their total 
assets/liabilities are 
$100K or less and have 
regular income?
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Answer

• No. A chapter 13 debtor 
must be an individual 
who owes on the date 
of filing less than
$383,175 in unsecured 
debt and less than
$1,149,525 in secured 
debt. A chapter 13 
debtor must have
“regular income”.
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Married taxpayers

• If only one spouse files bankruptcy, the non-filing 
spouse does not enjoy the protections of the 
bankruptcy court. 

• Co-debtor stay in 11 U.S.C. §1301(a) does not apply 
to tax debt. 

• Non-filing spouse may continue to receive collection 
notices, have refunds offset. 
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Individuals Owning a Business

• Depends on the ownership structure if the business 
can be included in the bankruptcy or if the business 
entity needs to file a separate bankruptcy

• All tax claims (business and personal income tax) will 
be filed in appropriate bankruptcy case

• If business is included in the bankruptcy, then all 
business tax filings need to be filed as well as 
personal income tax filings
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Business Debts

• Obligations of an entity 
vs. an individual

• Entity can lose a license 
or permit that may 
hinder plan funds.

• Business tax debt may 
be included on an ODT 
proof of claim if the 
taxes have a personal 
liability component.

• Personal responsibility 
for business taxes:
– Sales tax R.C. 5739.33
– Withholding R.C. 

5747.07(G)
– Seller’s Use R.C. 5741.25
– Direct Pay Use R.C. 

5739.33
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Liquor Permits 

• Postpetition debt can hinder transfer and renewal.
• Permit holders in active bankruptcy will likely get a 

conditional renewal.
• Must follow transfer procedures in R.C. 4303.26.

– Application must be filed with the Division of 
Liquor Control.
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Tax Returns

• Chapter 13 debtors –
Must file previous four-
year returns. 

• ODT is in 
communication with 
trustees regarding filing 
obligations.

• Case may be converted 
or dismissed if 
postpetition returns are 
delinquent. 

• Business tax returns 
must be filed 
electronically through 
the Ohio Business 
Gateway.
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Chapter 13 Debtor and §1307

• Dismissal or conversion is mandatory for failure to 
meet the 11 U.S.C. §1308 deadline for prepetition tax 
returns.
– See In re Perry, 389 B.R. 62 (Bankr. N.D. Ohio 

2008)
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Amended Income Tax Returns

• Some assessments issued by ODT require the filing of 
an amended return. 

• R.C. 5747.10 has the requirements, the POC will not 
indicate what type of assessment was issued. Filing 
requirement recently changed to 90 days from 60 
days.

• Types to look out for: IRS income under reported, IRS 
audit changes and Tax Discovery assessments. 
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Post petition Returns

• Various statutory requirements in the Bankruptcy 
Code require debtors to manage and maintain 
property according to state tax laws. 

• Failure to file post petition returns may result in 
dismissal or conversion of your case. 

• Automatic stay does not halt collections on post 
petition obligations. 

• Your confirmation order may require tax compliance. 
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The Department’s 
Website
A great resource for you and your 
clients. 

Obtain forms. 
Information regarding all 
Ohio taxes.

Filing business tax returns – Ohio 
Business Gateway

www.gateway.ohio.gov
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Ohio Online Services

• View 
Transcripts

• View 1099s
• File Returns
• Make and view 

payments
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IRS Transcripts 

• https://www.irs.gov/individuals/get-transcript
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IRS Transcripts
We may request various transcripts 
from the Internal Revenue Service to 
support filings with ODT or the 
bankruptcy court.
• Tax Account Transcript
• Wage and Income Transcript 
• Tax Return Transcript
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Test Your Knowledge

• Will an IRS transcript 
have the Ohio 
withholding 
information? 
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Answer

• No. An employer-issued 
W-2 is likely the only 
source for that 
information. 
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Proof of Claims

Time to file claims
• Government usually has 

180 days to file. 
• Claims likely cannot be filed 

prior to your confirmation 
hearing, we are filing 
numerous claims per 
month.

• Creditor can file placeholder 
claims and amend after the 
bar date. 

Estimated Claims
• Allowed per 11 U.S.C. 

§502(c)
• An obligation being 

estimated is not alone 
grounds for objection.

• Claims are based on 
evidence available when 
filed. 
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Proof of Claims – Late Claims

• Rules allow for creditor to move court to extend 
deadline.

• Some of the trustees will allow late claims. 
• In a Chapter 7 case, claims just need to be filed 

before the trustee’s final report. 
• Be sure to properly notice/notify ODT, failure may 

result in discharge not being applicable to tax 
obligations. 
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Postpetition Claims

• Chapter 13 – 11 U.S.C. 
§1305 provides for filing 
claims for postpetition
debt. 

• Taxing authorities are 
not required to file 
administrative expense 
claims. 
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Types of Debt 

• Priority
• Secured
• General Unsecured 

– Anything that is not priority or secured debt falls 
into this category. Often paid pro-rata with other 
creditors. 

– ODT penalties are always considered General 
Unsecured debt.

• Class of debt indicates how it will be paid in the case.
• Priority should not be confused with dischargeability.  

35



Priority Debt

• All trust taxes are considered priority debt.
• Special rules apply to Income, Excise, and  

Commercial Activity Taxes.
• May be considered priority if:

– The return was due within 3 years of the petition 
date.

– Was assessed within 240 days of or after the 
petition date. 

– Was not able to be assessed prior to the 
bankruptcy filing. 
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What are Trust Taxes?

• A tax required to be collected or withheld and for 
which the debtor is liable in whatever capacity – 11 
U.S.C. 507(a)(8)(C)

• In Ohio, those include:
– Sales tax R.C. 5739
– Employer Withholding R.C. 5747
– Seller’s Use R.C.5741
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Secured Claim-What is it? 

• Secured claims are claims for debts that are secured 
by an interest in property. A secured creditor can 
take that property, the collateral, if you default on 
the debt. The most common secured loans are car 
loans and mortgage loans.

• In a bankruptcy case, secured claims must be paid in 
full if you want to keep the property that secures the 
loan. If you choose to surrender the property, the 
loan is treated as a general unsecured debt.
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Secured Claims

• We review the plan filed in every Chapter 13 case in 
which we are provided notice. 

• The liens filed by the Department attach to all real 
property owned by the Debtor in the county in which 
they are filed.

• Contact us if you believe a secured claim may be 
nondischargeable so we can make sure the claim is paid 
properly.

• Liens may be noted on the claim, but we only file secured 
claims if the amount of equity in the collateral is clearly 
identifiable in the petition. 
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Liens – Types of Liens

• Judicial – Resulting from court 
judgments. (In Ohio, under state 
law, we would consider tax liens to 
be judicial liens.) These are 
impaired by exemptions in the 
Bankruptcy Code. 

• Statutory – The Bankruptcy Code 
treats tax liens as statutory liens, 
these often receive better 
treatment than judicial liens in the 
code. Not impaired by 
exemptions. 
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Avoidance of Liens

• Some sections do not apply to statutory (tax) liens. 
• Filing your action under sections 11 U.S.C. §§547 or 

522 is not appropriate when dealing with the 
Department’s liens. 

• The appropriate action to take depends on the type 
of case you’ve filed. 

• Be sure to properly notice/notify the Department of 
any action, you must use our designated address. 
The Attorney General’s Office and Special Counsel 
should also be noticed. 
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Avoidance of Liens – Chapter 7

• Liens will survive unless stripped through an 
adversary proceeding.

• In personam v. in rem liability. 
• 11 U.S.C. §§724 & 506 can allow a claim to be 

bifurcated into secured and unsecured portions. 
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Avoidance of Liens – Chapter 13

• Must have an allowed secured claim.
• Lien stripping only applies to those secured by 

debtor’s primary residence. 
• Lien value limited by value of collateral.
• Deemed allowed if not objected to by debtor.
• Lien may survive if associated obligation is 

nondischargeable and secured to equity in collateral. 
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Bankruptcy Practice

• Adversary Proceedings
– Must be used to avoid 

liens, governed by Fed. R. 
Bank. P. 7001. 

– Includes filing of a 
complaint, damages, and 
the normal federal 
procedure & trial practice.

• Claims objections, on the 
other hand, are only a 
contested matter under 
Fed. R. Bank. P. 9014.
– Limited procedure and 

motion practice.
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Discharge – Chapter 7 and 11

• Nondischargeable Taxes:
– Trust taxes 
– Personal Income, School District, and Commercial 

Activity taxes
• If the returns was due within the 3 years preceding the 

petition. 
• Returns were not filed timely. 
• Returns was filed within 240 days of the petition. 
• Taxes not assessable until after the petition

– Associated penalties amounts not discharged if 
related return was due within 3 years of the petition. 
11 U.S.C. §523(a)(7)
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Discharge – Chapter 13

• Nondischargeable taxes more 
limited 
– Trust taxes
– Obligations where returns are 

delinquent or filed late
– Fraudulent returns or willful 

attempts to evade tax
• Hardship discharge is more 

reminiscent of a Chapter 7. See 11 
U.S.C. 11 U.S.C. §1328(b), (c) 
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Discharge and Dismissal

• After your case is discharged, ODT and the Attorney 
General’s Office will review the obligations and 
determine whether they are still collectible. 

• First notification of what is determined as not 
discharged will likely be a collection notice from the 
Attorney General’s Office. 

• If a case is dismissed, any adjustment to our claim is 
likely void and collections will begin immediately. 
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Test Your Knowledge

• Can trust taxes be 
discharged in an 
individual bankruptcy 
case? 
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Answer

• No. While they might 
be paid in full per the 
bankruptcy plan, they 
are not actually 
discharged in an 
individual case. 
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Contact information 

• Designated Address for 
Bankruptcy Notices & Other 
Filings:

Ohio Department of Taxation
Bankruptcy Division
PO Box 530
Columbus, Ohio 43216-0530

Bankruptcy Division Phone: 1-614-
752-6864

– Call to discuss a proof of claim, 
refund offsets, other issues related 
to the bankruptcy. 

Ohio Attorney General: 1-888-301-
8885

– Questions regarding liens, collections, 
federal offsets. 

Taxpayer Services 
– Income tax: 1-800-282-1780

• Copies of Transcripts; questions on 
previously filed returns.

– Business taxes: 1-888-405-4039
• Ohio Business Gateway issues
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Questions?

Cory Steinmetz
Cory.Steinmetz@tax.state.oh.us
Phone Number: 614-728-9019

Roy Robinson
Roy.robinson@tax.state.oh.us
Phone Number: 614-995-5737
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