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 An Agenda of Appealing Topics 

• Appeal Procedure & Authority 
– Petition for Reassessment & Refund Claim Processes 

– Appeals of Final Determination (“FD”) 

• Appeals Process Flowchart 
– Stages of an Appeal 

– Duties & Roles of Bodies in an Appeal 

• Notable Appeals Issues 
– Income Tax 

– Pass-Through Entity Tax 

– Withholding Tax 
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Appeal Procedure & Authority 

Ohio Revised Code Sections 5703.60, 5703.70, 5717.02, 5747.11, 
5747.13 
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Administrative Appeal 

Authority & Procedures 

• Administrative Appeals are primarily in response to: 
– Petitions for Reassessment (R.C. 5747.13 & 5703.60) 

– Applications for Refund (R.C. 5747.11 & 5703.70) 

• Chapter 5747 relates income tax, pass-through entity tax, 
and withholding tax. 

• Chapter 5703 lays out the general roles, duties, and 
procedures of the Tax Commissioner and Department of 
Taxation. 

• Please note: Many of the code citations in this presentation only apply 
to income tax, pass-through entity tax, and withholding tax. 
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Appeals Process Flowchart 

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 



 

Assessment/ Corrected Assessment 

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 



 

 

   

  

    

     

      

  

Assessments 
The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

• Legal notice that a tax debt is due 
– Made based on upon any information in the Commissioner’s 

possession 

– Sent by certified mail 

• Subject to some exceptions, there is a 4-year limitation 
on assessments 

• Assessments are typically preceded by correspondence 
and/or billing notice 
– Initial notice that debt might be due 

– Provides the taxpayer an opportunity to address the issue 
pre-assessment 



 

 

   

  

    

     

      

  

Corrected Assessments 
The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

• Process allows the Commissioner to correct any 
assessment 

– Can reduce or increase previous assessment based on new 
or additional information 

– Delivered by ordinary mail 

• A corrected assessment nullifies any previously filed 
petition for reassessment 

– Taxpayer must file a new petition within 60 days of corrected 
assessment 

• Taxpayers can opt-out of this process 



 

Petition for Reassessment/ Refund 

Applications 

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 



   

 

 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

Petition for Reassessment 

• A Petition for Reassessment must: 
1. Be in writing; 

2. Be filed with the Commissioner 
within 60 days of service of the 
assessment; 

3. Be signed by the party assessed or 
the party’s authorized agent 
(include TBOR-1 if signed by 
agent); and 

4. Indicate all objections of the party 
assessed. 

• A Petition for Reassessment may 
request a hearing on the matter 
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Applications for Refund 
The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

• R.C. 5747.11(A) governs refunds 
to employers, qualifying 
entities, or taxpayers for any 
overpayments tax 

• Refund applications must be 
made on a form prescribed by 
the Commissioner, which 
includes: 

– The Department issued 
“Application for Refund” 

– A tax return or an amended 
tax return 
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The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

Applications for Refund 

• Refund claims are subject to Full Grant, Partial Grant or 
Full Denial 
– Commissioner will give notice in any case 

• If refunds are partially granted or denied in full: 
– Taxpayer has 60 days to provide additional information 

supporting their claim for refund and/or 
– Request a hearing on the matter 

• When additional information is provided or a hearing is 
requested, the matter is sent for Administrative Review 
– Matter is reviewed by Tax Appeals Division, who will issue a 

Final Determination 



 

 

  

  

 

  

 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

Tips to an Effective 

Petition or Refund Claim 

• Clearly indicate your request for hearing 

• Make specific objections: 

– Specifications of error must be explicit and precise 

– Should tie the facts of the case to the alleged error 

• Submit evidence to support objections & claims: 

– The taxpayer needs to show that the assessment is incorrect 
and that the taxpayer is entitled to the relief requested 

• Additional objections may be raised in writing: 

– Must be submitted before the Final Determination is issued 



 

Hearing/ Final Determination Process 

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 



 

 

  
  
 

 

 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

Duties of the Tax Appeals 

Division 

• The Tax Appeals Division (“TAD”) 
– Conducts most of the Department’s administrative appeal 

hearings 
– Drafts and issues Final Determinations (“FDs”), which serve 

as the Department’s final assessment of the taxpayer 

• TAD does not prosecute or rubber stamp taxpayer 
assessments/ refund denials at the hearing 
– TAD’s role is for an attorney to give the case a fresh look 

• TAD attorneys are there to: 
– Understand why and how you contend the assessment is 

incorrect 
– Clarify how your cited authority supports your contention 



 

   

   

  

    

     

      

  

TAD Administrative Hearings 
The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

• Hearings provide taxpayers with an opportunity to 
discuss the merit of their appeal 

• Hearings with TAD are informal: 
– Like a discussion between the hearing officer and the 

taxpayer 
– No briefing schedule or evidentiary requirements 

• During the hearing, the attorney will: 
– Listen to your contentions and take notes 
– Receive any evidence or authority 

to support your contentions 
– Ask questions relating to the 

issues presented in your case 



 

 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

Tips to an Effective 

Administrative Review 

• Submit new information, evidence, or authority at 
least one week in advance of the hearing 

• Develop a narrative or roadmap describing your view 
of the case and supporting the outcome you’re 
seeking 

• Specifically state the outcome you’re seeking (i.e. 
adjustment, abatement, cancellation, etc.) 

• For hearings, be prepared to answer questions or 
bring in the people with subject matter expertise or 
the necessary knowledge of the situation 

17 



 
 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

Final Determinations 

• A Final Determination is 
the Commissioner’s final 
administrative ruling on a 
petition for reassessment 
or application for refund 

• Final Determinations are 
public records, however, 
no sensitive taxpayer 
information is released 



 

 

Board of Tax Appeals 

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 



 

 

   

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

• A Final Determination of the Tax Commissioner can be 
appealed to the Board of Tax Appeals (BTA) 

– The Ohio Board of Tax Appeals (BTA) is a quasi-judicial, 
administrative agency 

– The BTA acts as an independent, impartial forum in parties 
and can resolve state and local tax disputes 

• Taxpayers have sixty (60) days from the date they receive 
a final determination to appeal to the BTA 

– A notice of the appeal must be filed with both the BTA and 
the Tax Commissioner 



 

 

 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

Duties of the Appeals 

Management Division 

• Appeals Management/Bankruptcy is a division within the 
Department of Taxation 

• The division is a liaison office, which: 

– Collaborates with the Ohio Attorney General’s office on 
litigation involving the Department of Taxation 

– Assists the Ohio Attorney General with offers in compromise 
and certified claim settlements 

– Facilitates bankruptcies through the federal courts, and 
substantive tax cases at the BTA and the Ohio and federal 
court systems 



 

   

  

 
   

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

BTA Hearings 

• The BTA may conduct hearings on properly appealed FDs 
– According to the BTA, the purpose of hearings is to allow for the 

presentation of new evidence 
– Hearings are conducted similar to a civil action 
– If a party does not request a hearing, the appeal is decided upon the 

record developed before the lower tribunal (TAD) 

• The standard of review at a BTA hearing is “de novo” as to the 
facts and the law 
– Thus, the BTA again takes a “fresh look” at the case 
– However, the findings of the Commissioner are “presumptively valid” 

if they are “reasonable and lawful” 

• At the end of a case, the BTA issues a “decision and order” 



  

   

 

 
 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

Appeals of BTA Decisions 

• Traditionally, decisions and orders of the BTA could be 
appealed directly to the Ohio Supreme Court. 

• However, the 2017-2018 Budget Bill (Am. Sub. HB 49) 
eliminated the direct appeal to the Supreme Court 

– Any appeal of BTA decisions filed after September 27th, 2017, 
must be filed with the appropriate court of appeals 

– The Supreme Court of Ohio can still take a direct appeal if it 
“involves a substantial constitutional question or a question 
of great general or public interest.” 



 

Courts of Appeals 

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 



 
 

 

 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

Courts of Appeals 

• Ohio’s Courts of Appeals serve as the first appeal from a BTA 
decision and order 

– The taxpayer must “appeal to the court of appeals for the county 
in which the property taxed is situated or in which the taxpayer 
resides” R.C. 5717.04 

– The Ohio Department of Taxation must “appeal to the court of 
appeals for Franklin County” R.C. 5717.04 

• Each court of appeals: 

– Consists of at least one county, and the number of judges in 
each district varies from 4 to 12 

– Has its own set of “local rules” in addition to Ohio’s general 
rules of evidence and procedure 



 

 

 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

Courts of Appeals 

• A notice of appeal must be filed with the BTA and the court of 
appeals 

• Courts of appeals are the first stage in the appeals process 
that can hear “constitutional” challenges to a statute 

– Laws enacted by the Ohio General Assembly are presumed 
to be constitutional 

• Each case is heard and decided by a three-judge panel 

– Standard of review is whether the BTA decision is 
“reasonable and lawful” R.C. 5717.04 

– Standard of review is “de novo” on issues 

of statutory construction 



 

The Supreme Court of Ohio 

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 



 

 

 

 

 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

The Supreme Court of Ohio 

• The Supreme Court of Ohio is 
Ohio’s court of last resort 
– The Court has seven justices - a 

Chief Justice and six Associate 
Justices 

• According to the Court’s 2016 
annual report, the Supreme 
Court had 831 total cases 
pending 
– 103 of these cases were appeals 

from the BTA 



  

  
  

 
 

   

  

    

     

      

  

The Supreme Court of Ohio 

Court of Appeals 

Board of Tax Appeals 

Tax Appeals Division / Final Determination 

Petition for Reassessment / Application for Refund 

Assessment / Corrected Assessment 

The Supreme Court of Ohio 
Hearings & Decisions 

• Appeals to the Supreme Court of Ohio must be filed within 45 
days of the judgment 

• Ohio Supreme Court uses same standard of review as courts 
of appeals 

– The Court reviews and considers documents relating to a case 
only if they have been properly filed 

– The Court’s hearing is in the form of oral arguments 

• The United States Supreme Court has 
authority to review certain decisions 
by state courts (28 U.S.C. §1257) 



 
 

  
  

  

Check for Understanding 

Q: Taxpayer receives an income tax assessment.  Taxpayer does 
not agree with the assessment.  What can she do? 

A: File a petition for reassessment. 

Q: How long does the taxpayer have to file the petition? 
A: 60 days from the date of the assessment. 

Q: Assume the taxpayer requested a hearing.  What should the 
Taxpayer submit prior to her hearing with TAD? 

A: Any evidence or authority to support her contentions. 



Notable Appeals Issues 

Legal issues currently before the Tax Appeals Division or recently 
decided via a Final Determination 
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#1: Taxation of Stock Options 

• What is a stock option? 
– Allows recipient to buy stock 

at a set price regardless of 
the actual value of the stock 
on the purchase date 

– Generally, there is a period 
of time between when the 
options are granted and 
when the recipient can 
“exercise” them 

• Why do companies grant 
stock options? 
– Create incentive for workers 

to cause the company’s stock 
price to rise 



  

 

 
 

 

 
 

#1: Taxation of Stock Options – Facts 

• Workman, an Ohio resident, 
worked for an Ohio-based 
company 

• Company grants Workman stock 
options 

• In the following years, Workman 
performs services for the company 
both inside and outside Ohio 

• Workman retires from the 
company and moves to another 
state 

• Workman, now a nonresident of 
Ohio, exercises the stock options 



  

 
 

 

 

 

 
  

#1: Taxation of Stock Options – Law 

• R.C. 5747.02 levies the income tax 
in all individuals earning or 
receiving income in Ohio 

• R.C. 5747.20(B)(1) allocate, to 
Ohio, compensation paid to a 
nonresident for personal services 
performed in Ohio 

• Hillenmeyer v. Cleveland Bd. Of 
Rev., 2015-Ohio-1623 
– Days Worked “comports with due 

process and ensures that the tax 
collected is not disproportionate 
to the income received for work” 
performed 



 
 

 

 
 

 #1: Taxation of Stock 

Options – Application 

• Stock options are compensation 
for performing personal services 

• Ohio law specifically allocates to 
Ohio all items of compensation 
paid to a nonresident for 
services performed in Ohio 

• The “days worked” method is an 
acceptable method to allocate 
compensation among states 



 

 

 

 #1: Taxation of Stock 

Options – Calculation 

• Stock option income is allocated 
using the days-worked method 
– Taxpayers are presumed to have 260 

total days worked for each tax year 

• The allocation is represented by a 
ratio 
– Total days worked in Ohio for the 

issuing company versus 
– Total days worked everywhere for the 

issuing company 

• Ratio calculation might span multiple 
years 



 

 
  

Check for Understanding 

Q: True or False - Ohio’s income tax applies to nonresidents who 
earn or receive income in Ohio? 

A: True 

Q: The Supreme Court of Ohio endorsed what method for 
allocating compensation earned by a nonresident? 

A: The “duty days” or days worked method 

Q: What is the formula for calculating the portion of stock options 
taxable to Ohio for a nonresident? 

A: Total stock option income x Allocation Ratio 



#2: Ohio Residents Working 

Abroad – Facts 

• Taxpayer takes a work assignment in 
another country 
– The duration could span/ include 

multiple tax years 

• Taxpayer remains a citizen of the US 
– Obtains a temporary “work visa” to 

work in foreign country 

– Maintains an Ohio abode on which 
s/he claims the owner-occupancy 
property tax reduction, a driver’s 
license, vehicle registration, etc. 



 
 

 

   

#2: Ohio Residents Working 
Abroad – Law 

• Generally an individual is presumed to be a resident of Ohio 
(R.C. 5747.24(C)) 
– Onus is on individual to rebut the presumption of domicile 

• Ohio domicile must be abandoned to establish a new 
domicile 
– To abandon an Ohio domicile, individual must establish actual 

residence in a new location with a clear intent to establish a 
new principal and permanent residence 

• An individual can have only one domicile at any given time 

– Most individuals retain their domicile throughout the taxable 
year, even if they spend all or a portion of the year away from 
that domicile 



 

 
 

  
  

#2: Ohio Residents Working 
Abroad – Application 

• Physical presence is not, in and of itself, a 
determinative factor for the purposes of domicile 
– Foreign presence and employment is not sufficient to 

abandon an Ohio domicile 

• Individual still receives benefits from Ohio that are 
exclusively available to its domiciliaries, such as: 
– An Ohio driver’s license; 
– Ohio vehicle registration; 
– Voting privileges; 
– Property tax reduction; and 
– In-state tuition 



 

 

 

#3: Employer Withholding 

Responsible Party – Facts 

• The individual is an officer of a closely-held company 

– The officer is one of a few individuals who maintains an 
ownership interest in the company 

– The owner-officer maintains corporate authority over the 
company 

– The owner-officer had the authority to exercise control over 
the company’s fiscal operations 

• Common Argument: 

– The owner-officer claims that she wasn’t directly 
responsible for the fiscal operations of the company 



 

 
 

  

 

#3: Employer Withholding 

Responsible Party – Law 

• Certain individuals (“responsible parties”) are personally 
liable for an entity’s failure to file/ remit its withholding 
returns and/ or payments 

• Officers of an entity are responsible parties when they: 

– Are responsible for the execution of the entity’s fiscal 
responsibilities, or 

– Delegate said fiscal responsibilities to another 

• Employees are responsible parties when they: 

– File/ remit the withholding returns or payments, or 

– Control or supervise an employee who prepares, submits, or signs 
withholding documents or payments 



 

  
 

  

 
#3: Employer Withholding 
Responsible Party – Application 

• Analysis is very fact intensive 
– Decisions are made on a case-by-case basis 

• An individual’s equity interest and title can collectively 
demonstrate authority over a company’s fiscal operations 
– The fewer owners the company has, the more likely authority 

will exist 
– Individual may not be involved in the day-to-day operations, but 

authority to control or supervise fiscal and tax operations can 
create personal liability 

• Tip for Owner-Officers: 
– Submit evidence showing that authority as president or 

member was limited 



 

 

  
 

 
 

  
 

 

tax credits 

#4: Credit Clawback – Facts 

• The Ohio Tax Credit Authority grants several refundable 

– Entity and Authority enter into a Tax Credit Agreement 
– Entity gets a credit provided it meets certain terms 

• When the entity receiving the credit is a Pass-Through 
Entity (PTE), it can choose to pass the credit onto one of 
its investors 
– An individual investor then claims the credit on his/her 

income tax return 

• The Department is notified when an entity fails to 
comply with its Tax Credit Agreement 
– “Notice of Clawback” orders the Department to recoup some 

or all of the previously-claimed credit 
– The Department determines who claimed the refundable tax 

credit and assesses them for the ordered clawback amount 



 

 

 

 

  
  

• The Tax Commissioner is required to assess any person 

#4: Credit Clawback– Law 

liable for any tax deficiency due to the state (R.C. 5747.13) 

– Department clawback assessments are ministerial actions 
required by statute 

• The owner who claimed the credit received the benefit of 
the refundable tax credit 

– The entity’s choice to claim the credit on an owner’s income tax 
return is irrevocable (R.C. 121.171(I)) 

• Representative of the fundamental concept of PTE taxation 

– Income, loss, deduction, and credit generated at the entity level 
are passed through and realized by the investors for tax 
purposes 



 

 

 
 

#5: Depreciation Adjustments – 
Law 

• PTEs are required to addback a portion (generally 5/6) of the 
bonus depreciation that the PTE claimed at the federal level 
(R.C. 5747.01(A)(20)) 

• PTE can then deduct a portion (generally 1/5) of the amount 
previously added back on the subsequent year’s returns 
– Generally, the end result is that the entity takes 1/6 of the total 

depreciation for 6 consecutive years 

• The statute does not serve to adjust or modify the adjusted 
basis of any asset (R.C. 5747.01(A)(20)(b)) 



 

 
#5: Depreciation Adjustments – 
Facts (I) 

• PTE takes accelerated depreciation on an asset for federal tax 
purposes in Year 1 

• PTE fails to perform the bonus depreciation addback for Ohio 
purposes in Year 1 

• In Year 5, PTE attempts to take a bonus depreciation 
deduction for the bonus depreciation taken, but not added 
back, in Year 1 



 
 

 

 

#5: Depreciation Adjustments – 
Application (I) 

• Scenario 1: 

– In order to claim the depreciation deduction, the taxpayer 
must initially addback the bonus depreciation in the 
taxable year it was claimed 

– No prior addback = No deduction 

– R.C. 5747.01(A)(21) 

• Purpose of this law to smooth out depreciation for Ohio 
income tax purposes 



 

 
#5: Depreciation Adjustments – 
Facts (II) 

• PTE takes accelerated depreciation on an asset for federal tax 
purposes in Year 1 

• PTE correctly added back the bonus depreciation for Ohio 
purposes in Year 1 

• In Year 2, PTE takes the correct bonus depreciation deduction 

• In Year 3, PTE sells the asset 

– For Ohio income tax purposes, PTE attempts to claim a lower basis 
in the asset 

– Based on 4 years of unclaimed 1/5 depreciation deductions 



 

#5: Depreciation Adjustments – 
Application 

• Scenario 2: 

– Ohio law specifically states that nothing in the section 
should be construed to adjust or modify the adjusted 
basis of any asset 

– “Accelerated” depreciation deductions are not supported 
by Ohio statute 

– R.C. 5747.01(A)(20)(b) 



Questions? 
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