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Presentation Overview 
• Individual Income Tax – 

– The Business Income Deductions 
• What is Business Income? 

– Deductibility of Compensation and Guaranteed Payments 
• How to show a 20% Direct Interest in an entity. 
• What is an Indirect Interest? 

– Lump Sum Distribution Credit 

• Commercial Activity Tax – 
– Developments with Several Major CAT Exclusions 
– Legal Developments on Situsing 

• Situsing Tangible Personal Property 
• Situsing Services 

• Appealing a Final Determination from the ODT 
• Questions 
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Business / Nonbusiness Income 

• The concept of what constitutes business income 
was covered in detail during the August 2017 OVTA: 
https://www.tax.ohio.gov/Researcher/VTA/OVTATopi 
cs/Aug2017.aspx 

• Business Income is “Apportioned” 
– Use taxpayer’s property, payroll, and sales in Ohio, 

versus property, payroll, and sales everywhere. 
– ALL business income is put in one pot and then 

divided among the states. 
– R.C. 5747.21 

https://www.tax.ohio.gov/Researcher/VTA/OVTATopics/Aug2017.aspx


   

    
  

 
  

    
    

 
 

R.C. 5747.01(B) What is “Business 
Income”? 
• Ohio income tax law distinguishes between 

“business income” and “nonbusiness income.” 
• Generally, business income is 

– Income from “the regular course of a trade or 
business;” and 

– Is apportioned to Ohio according to the 
percentage of the business’s property, payroll, and 
receipts located in the State of Ohio. 

– It is NOT nonbusiness income. 
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R.C. 5747.01(C) What Income is 
“Nonbusiness Income”? 
• Nonbusiness income IS income. It’s just not generated 

within the regular course of business. 
• Nonbusiness Income may include, but is not limited 

to compensation rents, royalties, and capital gains. 
• Nonbusiness Income is “Allocated” 

– All nonbusiness income is specifically taxed in the 
jurisdiction where it is earned or the taxpayer’s 
state of residence. 

– R.C. 5747.20 
• How to allocate compensation was covered in detail 

during the November 2018 OVTA: 
https://www.tax.ohio.gov/Researcher/VTA/OVTATopic 
s/Nov2018.aspx 
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Ohio’s Business Income – Legal Tests 
• In Kemppel, the Supreme Court of Ohio laid out 

a two-part test in determining what constitutes 
business income: 
– Part I: “Business income” means income 

arising from transactions, activities, and 
sources in the regular course of a trade or 
business, (“Transactional Test”) and 

– Part II: “Business Income” includes income 
from tangible and intangible personal 
property if the acquisition, rental, 
management, and disposition of the 
property constitute integral parts of the 
regular course of a trade or business 
operation. (“Functional Test”) 

• Kemppel v. Zaino, 91 Ohio St.3d 420 (2001). 
6 



   
    

   
    

   
  

    
 

  
   

    
     

 

The Business Income Test (cont’d) 
• “Arising from transactions, activities, & sources in the 

regular course of a trade or business”: 
– Looks to the nature, frequency, and regularity of the 

transaction. 
• “From real, tangible, and intangible property if the 

acquisition, rental, management, and disposition of the 
property constitute integral parts of the regular course of
a trade or business operation.” 
– Was the property an integral part of the business? 
– Did the property contribute to business income in the 

past? 
• From a partial or complete liquidation of a business,

including, but not limited to, gain or loss from the sale or 
other disposition of goodwill (Post-Kemppel Language). 
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Ohio’s Business Income Deduction (“BID”) 
• For years before 2015, the Small Business deduction applied. 
• The BID applies to tax years 2015 and later. 

– TY 2015 – 
• Filing as “Single” or “Married filing jointly”: 

– 75% of the first $250,000 of business income eared by taxpayers and 
included in their federal adjusted gross income (“FAGI”) was deductible. 

• Filing as “Married filing separately”: 
– 75% of the first $125,000 of business income included in FAGI was 

deductible. 

– TY 2016 and all subsequent tax years – 
• Filing as “Single” or “Married filing jointly”: 

– 100% of the first $250,000 of business income earned by taxpayers and 
included in their FAGI is deductible at a flat 3% rate. 

• Filing as “Married filing separately”: 
– 100% of the first $125,000 of business income included in FAGI is 

deductible, and any remaining business income above these thresholds 
is taxed at a flat 3% rate. 

8 



     
 

   

  

 
  

   

hio 
Business Income 

Deduction 

Who Is Eligible for Ohio’s Business 
Income Deduction? 

• Any individual with business income may claim the 
deduction. 
– Regardless of: 

• Residency status; or 
• Where the income was earned. 

• Income from Pass-Through Entities (“PTE”) 
– Most income from PTEs qualifies for the 

deduction regardless of the individual investor’s 
ownership percentage. 
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R.C. 5733.40(A)(7) & The BID: Compensation 
& Guaranteed Payments to Investors 
• Compensation is generally nonbusiness income 

specifically allocable to the place where the services 
were performed. 

• However, wages, guaranteed payments, and other 
compensation paid by a pass-through entity to an 
investor that directly or indirectly holds a 20-percent 
or greater interest in the entity are generally 
considered to be a distributive share of business 
income. R.C. 5733.40(A)(7). 

• As a distributive share of business income, such 
wages, guaranteed payments and other compensation 
may be deductible in using the BID. 
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Compensation & Guaranteed Payments: 
The 20% Interest Threshold 
• Requirements for Compensation and Guaranteed 

payments to qualify under R.C. 5733.40(A)(7) – 
–  Qualifying entity pays compensation/guaranteed

payments. 
– To an Investor. 
– Investor must hold at least a 20% direct or indirect 

interest in profits or capital of the qualifying entity. 
• Compensation or guaranteed payments to a LESS THAN 

20% owner are treated as nonbusiness income: 
– Amounts are not subject to apportionment; 
– Amounts cannot be claimed on the SBD or the BID. 

11 



  
  
    

   
  

  
 

  
   

   
  

    
 

  
  

81~ 
VERIFICATION 

What is a “Direct Interest” & How is it 
Verified 
• Taxpayers must have a 20% or greater direct or indirect interest 

in the for their compensation to be reclassified as a distributive 
share of business income under R.C. 5733.40(A)(7). 

• How does the Department verify a direct interest in an entity’s 
profits or capital? 
– W-2s, 1099s, and K-1s for 20% or more owners 
– Investor’s IRS form 1040 to compare 
– Ownership & Membership agreements 

• NOTE on Professional Employer Organizations: The 132nd Ohio 
General Assembly passed Amended Substitute Senate Bill 8, 
which amended R.C. 5733.40(A)(7) to provide that compensation 
and guaranteed payments paid by a professional employer 
organization (“PEO”) on the pass-through entity’s behalf will 
constitute a distributive share of income. 
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■ Do not staple or paper clip. 

Ohl■ O I Department of 
Taxation 

2 0 
Ohio IT K-1 111111111111111 II I IIII II 

Rev. 01/19 10211411 

Use only black ink and UPPERCASE letters. 

Check here if this is an amended K-1 . 

For calendar year 20 ___ or taxable year beginning ______ and ending _____ _ 

Investor's/ beneficiary's SSN / FEI,,._ _____ Entity FEIN ________ Entity type _____ _ 

Investor's/ beneficiary's name, address and ZIP code Pass-through entity's name, address and ZIP code 

Investor's percentage of 

Profit-sharing 

Loss-sharing 

Beginning of year End of year 
__________ % __________ % 

__________ % __________ % 

Ownership of capital ..... ....... __________ % __________ % 

Entity Apportionment Percentage 

Property 

Payroll. ..... ..... ....... ..... . 

Sales ........ ..... ......... ..... ....... .............. ... ....... ........ ............... .......... ..... ..... . ........... .... ........... .... .. . 

IT 1140 qualified investor 

IT 4708 composite investor 

Nonapplicable 

. 9-0 Total apportionment percentage ......... .. ......... ............. ..... ...... .... ...... ...... ...... ..... ..... ...... .......... . . 

Everywhere 

■ 

The Best Way to Report a “Direct Interest”? 
The Ohio IT K-1 

https://www.tax.ohio.gov/portals/0/forms/pass-through_entities/generic/PTE_ITK1.pdf 
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What does NOT Qualify for the BID? -
Examples 

• Example: 
– Mr. Partner holds a 9% right to the profits of Firm 

A. 
– Firm A pays Mr. Partner compensation. 
– Mr. Partner cannot claim the BID for the 

compensation he earned from Firm A. 
• Reminder: Compensation or guaranteed payments to 

a LESS THAN 20% owner are treated as nonbusiness 
income and are therefore not subject to the BID. 

14 
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100% 

Entity 8 75% 

75% 

Entity 

What is an “Indirect Interest”? 
Entities Owning Entities 

• The General Assembly did not expressly define “indirect
interest” in R.C. 5733.40 or elsewhere in Chapter 5733. 

• However, “Indirect interest” as contemplated in R.C.
5733.40(A)(7) means intermediate entity ownership. 
– The General Assembly focused on the theme of

ownership of entities by other entities throughout
R.C. 5733.40. 

– This demonstrates that General Assembly’s focus in
constructing “indirect interest” in R.C. 5733.40 was 
focused on the concept of entities investing in other
entities. 

• Specifically, an investor owns an interest in a pass-
through entity that owns an interest in another pass-
through entity. 

15 



   

 
 

   
   

 
   

  
 

    

What Qualifies as an “Indirect Interest”? 
Examples 
• Example 1: 

– Ms. Investor owns 50% of Entity A 
– Entity A owns 100% of Entity B 
– Entity B pays Ms. Investor compensation 
– Ms. Investor’s compensation qualifies for the BID 

• Example 2: 
– Mr. Director owns a 15% direct interest in Entity C 
– Mr. Director also owns a 100% interest in Entity D 
– Entity D owns a 50% interest in Entity C 
– Entity C pays Mr. Director compensation 
– Mr. Director’s compensation qualifies for the BID 

16 



 

 
 

  
 

Example 1: 

Entity B 

Ms. Investor 

Owns 50% of 

Entity A 
Entity B 

Pays 
Ms. Investor 

Owns 100% of 

Ms. Investor’s compensation from 
Entity B Qualifies for the BID 

17 



Example 2 

Mr. Director 

  

 

  

Owns 15% of 

Entity D 

Entity C pays 
Owns 50% of Mr. Director 

Compensation 

Entity C Mr. Director’s 
compensation from 

Entity C qualifies for the BID. 

Owns 100% of 

18 



   
   

   

   
    

 
   

     
     

   
   

  
   

Constructive Ownership does NOT qualify 
as an “Indirect Interest”? 
• Many taxpayers try to claim indirect interest in an entity 

based on attribution rules and constructive ownership 
concepts from the Internal Revenue Code (IRC § 318). 

• The Tax Commissioner looked to Chapter 5733 for context 
and similar usage “indirect” or “indirectly.” 
– The General Assembly’s omission of a reference to IRC § 

318 or to attribution rules under R.C. 5733.40(A)(7) is, 
in and of itself, a sign of legislative intent to define 
“indirect interest” by its common and contextual usage. 

– The General Assembly has amended R.C. 5733.40(A)(7) 
on multiple occasions but has never included any 
reference to IRC § 318 or constructive ownership. 
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What does NOT Qualify as an “Indirect 
Interest?” - Examples 
• Example 1: 

– Ms. Investor owns 85% of Entity A 
– Ms. Investor’s son, Adam Investor, owns 2% of Entity A 
– Adam receives compensation from Entity A 
– Adam cannot claim the BID for his compensation because he does not 

have a greater than 20% direct or indirect interest in Entity A 
– An R.C. 5733.40(A)(7) “indirect interest” does not allow for ownership 

interests attributable via family ownership 
• Example 2: 

– Ms. Investor owns 100% of Entity F 
– Ms. Investor’s husband, Mr. Investor, owns 0% of Entity F 
– Entity F pays Mr. Investor compensation 
– Mr. Investor cannot claim the BID for his compensation because he does 

not have a greater than 20% direct or indirect interest in Entity F 
– An R.C. 5733.40(A)(7) “indirect interest” does not allow for ownership 

interests to attributable via spousal ownership 
20 



  
 

 

 

       
        

Example 3 

Ms. Investor 

Entity A 

Adam Investor 

Entity A Provides 
Compensation to 

Ms. Investor’s Son 

Owns 85% of Owns 2% of 

Adam cannot claim the BID for his compensation because he does 
not have a greater than 20% direct or indirect interest in Entity A 

21 



  
 

 

 

       
        

 

Example 4 

Mrs. Investor 

Entity F 

Mr. Investor 

Entity F Provides 
Compensation to 

Mrs. Investor’s Husband 

Owns 100% of Owns 0% of 

Mr. Investor cannot claim the BID for his compensation because
he does not have a greater than 20% direct or indirect interest in

Entity A 

22 



   
   

    
     

      
   

 
 

 

   
      

   
    

   

 Qualifying for the BID 

Test Your Knowledge:  

Q: Todd is an attorney in an Ohio
complex litigation firm organized as an
LLP. He has no capital/profit stake in the
firm as reported on his Schedule K-1, but
he collects a regular paycheck each week
and is colloquially referred to as a
“partner” in the firm’s partnership 
agreement. Does his income qualify for 
the BID? 

A: No. Despite his colloquial designation 
as a “partner” in the firm. He has an 
insufficient stake in the firm’s capital or 
profits for his income derived from the
firm to qualify for the BID. 

23 



The Commercial Activity Tax  (CAT) – Broad 
Based, Low Rate, Limited Exclusions 
• The Commercial Activity Tax (“CAT”) is a tax imposed on 

the privilege of doing business in Ohio and is measured by 
gross receipts. 

• “Gross receipts” is defined in R.C. 5751.01(F) as: 
– The total amount realized by a person, without 

deduction for the cost of goods sold or other expenses 
incurred, that contributes to the production of gross 
income of the person. 

• Deductions and exclusions are generally not allowed when 
computing gross receipts. 

• Chapter 5751 does provide for some limited exclusions 

   
    

     
  

 
     

   
     

 
   

   
which are identified in R.C. 5751.01(F)(2). 
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Narrow Construction of Exclusions 
• Taxpayers claiming an 

exemption or exclusion from 
taxation must affirmatively 
establish their right thereto. 

• “In all doubtful cases, 
exemptions must be denied.” 

• In determining whether a 
taxpayer is entitled to a CAT 
exclusions, the facts must be 
determined under a strict, 
narrow reading of the relevant 
definitions. 

25 



  

 
 

  
  

    
  

  
     

    
      

 
   

   
    

 

CAT Exclusion for “Cash Discounts Allowed 
& Taken” 
• R.C. 5751.01(F)(2)(bb) allows taxpayers to 

exclude “(c)ash discounts allowed and taken.” 
• Ohio Admin.Code 5703-29-14(A)(1) and (2)(a)-(c) 

provides that “cash discounts” include the 
following, provided they are only based on 
making timely payments or volume purchases: 

a. ‘X per cent, y-day’ discounts, where the 
purchaser may take a percentage cash discount 
on the invoice price if payment is made within a 
specified period of time of the invoice date; 
otherwise the entire invoice price is due by the 
net date; 

b. Incentive-based rebates received by a purchaser, 
but not the purchaser’s customer; and 

c. Discounts allowed and taken by a purchaser, but 
not the purchaser’s customer. 

26 



  

   
   

  
    

    
 

 
  

 
    

   
       

  

paid within 10 days ... 
2/10 Net 30 
t t 

2% discount if... Otherwise, due in 30 days 

••• 

CAT Exclusion for “Cash Discounts Allowed 
& Taken” 

• General Rule: cash discount exclusions are only allowable 
where they are received by the purchaser and are based on 
timely payments or on volume purchases. 

• Rationale: The buyer is given an incentive to render payment 
early to receive a discount, so that the seller may receive 
early remunerations and have cash-in-hand. 

• Examples: 
– A typical cash discount would normally have the seller 

offered a 2% discount on an invoice due within 30 days if 
the buyer were to pay within the first 10 days of receiving 
the invoice. 

– Cash discounts provide a seller an incentive to give a buyer 
a discount of a product or service in return for paying a bill 
owed before the scheduled due date. 

27 



 

     
    

 
     

  
   

   
 

   

“Cash Discounts Allowed & Taken” Exclusion 
– Best Practices 
• Clearly identify how the discount you seek to exclude 

is based on timely payment or on volume 
purchasing. 

• Identify how the discount you seek to exclude aligns 
with the examples in Ohio Admin. Code 5703-29-14. 

• Provide invoices and other records showing how 
purchasers are notified of the discount. 

• Demonstrate that the benefit of the discount went to 
the purchaser, and not to the purchaser’s customer. 

28 



   
   

    
    

   

 
 

  
  

   

      
 :* : J CARR 

~ ' JOINT COMMITTEE ON AGENCY RULE REVIEW - OH I O GENERAL ASSEMB LY 

Rule Update: Ohio Adm.Code 5703-29-14 – 
Definition of “Cash Discounts” 
• The Department proposed revisions to 5703-29-14 to: 

– Update language to eliminate use of “deduction” and 
replace with “exclusion.” 

– Update referenced code sections to conform to current
code. 

– Add price adjustments to definition of “cash discount” to 
clarify application of the updated rule. 

– Add examples to illustrate the rule change. 
• Draft Rule viewable at: 

https://www.tax.ohio.gov/portals/0/legal/rules/5703-29-
14.pdf 

• Business Impact Analysis viewable at:
https://www.tax.ohio.gov/Portals/0/legal/rules/CSI-5703-29-
14-18.pdf 

• The rule update is currently pending with the Joint Committee
on Agency Rule Review (JCARR). 

29 

https://www.tax.ohio.gov/portals/0/legal/rules/5703-29-14.pdf
https://www.tax.ohio.gov/Portals/0/legal/rules/CSI-5703-29-14-18.pdf


   

    

        
      

     
       

   
      

       
 

       
      
    

CAT Exclusion for “Returns & Allowances” 

• R.C. 5751.01(F)(2)(cc) allows taxpayers to exclude “Returns and 
allowances.” 

• “Returns and allowances” aren’t specifically defined in a rule or 
statute, and they are grouped together which raises the presumption 
that the terms govern similar types of transactions. 

• With respect to their definition and application, look to common 
business and accounting terms and usage: 
– “Allowances” generally refer to a reduction in price charged by a 

seller as a response to or in compensation for a defect in a product 
or service sold. 

– “Returns” generally refer to a return of merchandise sent back by 
the buyer to the seller, and the seller in turn provides the buyer 
with a refund or credit in the amount paid. 

30 



  
  

  
     

   
  

      
 

  
   

     
   

   
 
      

     
 

CAT Exclusion for Agency: Authority 
• R.C. 5751.01(F)(2)(l) allows taxpayers to exclude: 

– Property, money, and other amounts received or
acquired by an agent on behalf of another in excess of
the agent's commission, fee, or other remuneration. 

• R.C. 5751.01(P) defines “Agent”: 
– As a person authorized by another person to act on its

behalf to undertake a transaction for the other. 
• Ohio Admin. Code 5703-29-13(B)(1) references: 

– General legal principles surrounding agency. For 
example, absent such proof, it will be presumed that
no agency relationship exists and the person claiming
the agency relationship will include the total amount
received in its gross receipts. 

– Examples of relationships that do and do not give rise 
to the principal-agent relationship necessary to claim
the CAT exclusion. 

31 



    
  

    
   

   

 
   

   
  

  
   

   
    

CAT Exclusion for Agency: Willoughby Hills 
Dev. & Distrib., Inc. v. Testa - Facts 
• On November 7, 2018, the Ohio Supreme Court issued 

Willoughby Hills Dev. & Distrib., Inc. v. Testa, Slip 
Opinion No. 2018-Ohio-4488 (November 7, 2018) 

• Fact Pattern: 
– Willoughby, the taxpayer in the case, is a gasoline 

distributor that bought gasoline and other fuel 
products from Sunoco, Inc. 

– It then resold the products to various service 
stations in Ohio. 

– Willoughby claimed the terms in its distributor 
agreement with Sunoco reflected Sunoco’s control 
over Willoughby’s actions that, it contended, 
reflected an agency relationship subject to CAT 
agency exclusion. 

32 



    
  

   
    

  
 

  
   

 
   

  
 

 
    Actual I SpectI1c Powers \ 

Granted to Ao-ent 

Law of Agency 

Expressed lmP,lied 
(Usual) 

Principal grants Aqent Pnne1pal mtends Agent to have. 

Orally or m WnttnQ Reasonable, Necessary, Customary 
to carry out Expressed Authonty 

t 
Prtnctpal's actions resUlt ma 

nu.rd Party bel1evmo A9ent 
hasAuthOnty 

, 

CAT Exclusion for Agency: Willoughby Hills 
Dev. & Distrib., Inc. v. Testa - Analysis 
• The Supreme Court examined who a “person authorized” is 

by looking to common definitions regarding what 
“authorized” means. The Court ultimately defined a “person 
authorized” as someone “endowed with authority.” 

• In addition, the Court reviewed previous decisions and 
common law principles of agency regarding Actual Authority 
which hold that: 
– “(O)ne of the most important features of the agency 

relationship is that the principal itself becomes a party to 
contracts that are made on its behalf by the agent, and 
that the agent make the contracts on the principal’s 
behalf with actual authority to do so.” 

33 



    
  

   
 

 
   

   
    

   
    

   
  

     
 

  
   

  

CAT Exclusion for Agency: Willoughby Hills 
Dev. & Distrib., Inc. v. Testa - Holding 
• Holding: The CAT agency exclusion applies where actual

authority is exerted by a principal over an agent, and the 
Common Law definition of “Actual Authority” applies. 

• The Court focused on the fact that the Sunoco contract 
provided that Willoughby was not authorized to act as an 
agent and “is not authorized * * * to make to make any
commitments or incur any expense or obligations of any
kind on behalf of [Sunoco]’ unless Sunoco gives its 
approval.” 

• The Court also noted that “[T]he legal consequences of
agency may attach to only a portion of the relationship 
between two persons, a fact that dictates care in using
the term ‘agency relationship.’” 

• Ultimately, the Court held that no agency relationship 
existed between Willoughby and Sunoco. Therefore,
Willoughby could not claim the CAT agency exclusion. 34 



   

    
  

    
   

 
 

   

   
     

     

 
   

  
    

 

Substantial Nexus & Bright-Line Presence for 
the CAT– Post-Wayfair 

• In Crutchfield Corp. v. Testa (2016), 151 Ohio St. 3d 278 the 
Ohio Supreme Court held “the statutory threshold of 
$500,000 of Ohio sales constitutes a sufficient guarantee of
the substantiality of an Ohio nexus for purposes of the
dormant Commerce Clause”. 

• The U.S. Supreme Court in South Dakota v. Wayfair, __ 
U.S.__, 138 S.Ct. 2080 (2018), held that requiring physical
presence to impose a state tax is “unsound and incorrect”. 

• The Court ruled that the correct standard in determining the
constitutionality of a state tax law is whether the tax applies
to an activity that has “substantial nexus” with the taxing 
state. 

• In Ohio, the 10th District Court of Appeals recently stated 
that, "(i)f there was any doubt after Crutchfield that a
physical presence was not required under the Commerce
Clause for imposing a tax obligation under the CAT, the
Supreme Court of the United States put that to rest in South 
Dakota v. Wayfair”. 35 



  

   
    

      
   

     
  

  

    
       

 

CAT Gross Receipts and Taxable Gross 
Receipts 
• “Gross receipts” is defined in R.C. 5751.01(F) as: 

– “[T]he total amount realized by a person, without 
deduction for the cost of goods sold or other 
expenses incurred, that contributes to the 
production of gross income of the person, including 
the fair market value of any property and any 
services received, and any debt transferred or 
forgiven as consideration.” 

• R. C. 5751.01(G) indicates that “taxable gross receipts” 
means gross receipts sitused to this state under section 
5751.033. 
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CAT Situsing of Receipts Related to Tangible 
Personal Property – Statutory Authority 
• Division (E) of R.C. 5751.033 governs the situsing of 

tangible personal property and provides: 
– Gross receipts from the sale of tangible personal property

shall be sitused to this state if the property is received in 
this state by the purchaser. 

– In the case of delivery of tangible personal property by
common carrier or by other means of transportation, the 
place at which such property is ultimately received after all
transportation has been completed shall be considered the
place where the purchaser receives the property. 

– Direct delivery in this state, other than for purposes of 
transportation, to a person or firm designated by a 
purchaser constitutes delivery to the purchaser in this 
state, and direct delivery outside this state to a person or
firm designated by a purchaser does not constitute
delivery to the purchaser in this state, regardless of where
title passes or other conditions of sale. 
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CAT Situsing of Receipts Related to Tangible 
Personal Property - Greenscapes Home and 
Garden Products, Inc., v. Testa - Facts 
• In Greenscapes Home and Garden Products, Inc., v. Testa, 10th 

Dist. Franklin No. 17AP-593 (February 7, 2019), the 10th 

District Court of Appeals issued an important ruling on the 
situsing of Tangible Personal Property. 

• Fact Pattern: 
– Greenscapes is a Georgia-based corporation with no Ohio locations. 
– Greenscapes’ primary customers are "big-box" retailers such as Walmart, 

Home Depot, and Lowe’s, which have distribution centers located in Ohio. 
– When an order is placed, Greenscapes is provided with a delivery address. It 

prepares a bill of lading but is not responsible for shipping. 
– The retailer arranges for a carrier to pick up the product at Greenscapes' 

facility. 
– Once loaded into the carrier's truck, the product becomes the retailer’s 

property. 
– After the product leaves the facility, Greenscapes cannot track a product’s final 

destination. 



 
 

 
    

   
   

  
   

   

    
     

    
   

   
  

 
  

 

CAT Situsing of Receipts Related to Tangible 
Personal Property - Greenscapes Home and 
Garden Products, Inc., v. Testa - History 
• Final Determination: Relying on R.C. 5751.033(E) and Dupps 

Co. v. Lindley, 62 Ohio St.2d 305 (1980), the Tax Commissioner 
found when a purchaser buys tangible personal goods in 
Georgia and subsequently ships those goods to a retail 
location in Ohio, the seller's gross receipts from that sale must 
be sitused to Ohio because Ohio is its ultimate desination. 
– Further, Greenscapes failed to produce any evidence 

demonstrating Ohio was not the goods’ final destination. 
• Ohio Board of Tax Appeals (BTA): In the leadup to the 

decision, the BTA agreed with the Tax Commissioner that the 
ultimate destination of the products sold by Greenscapes 
after all transportation has been completed controls where 
the sales are sitused. 
– In its defense, Greenscapes raised constitutional 

objections to the CAT and the Department’s application of 
its situsing provisions which the BTA could not address. 



 
 

 
   

 
 

     
      

 
   

 
 

  
   

 
   

    
    

 

CAT Situsing of Receipts Related to Tangible 
Personal Property - Greenscapes Home and 
Garden Products, Inc., v. Testa - Ruling 
• The 10th District Court of Appeals upheld the Commissioner’s 

Final Determination and included several notable 
conclusions: 
– Based on the holding of Crutchfield, Greenscapes had a 

substantial nexus with Ohio and the application of CAT 
did not violate the dormant Commerce Clause. 

– R.C. 5751.033 creates a nexus by situsing gross receipts 
to Ohio because the tangible personal property involved 
was ultimately received in the state. 

– The income Greenscapes earned from the sales at issue 
was possible because there is a market in Ohio for them. 

– Greenscapes purposefully took advantage of the 
distribution ability of national retailers with knowledge 
that its products were being shipped to Ohio. Therefore, 
applying the CAT to Greenscapes did not violate the Due 
Process Clause of the Fourteenth Amendment. 



 
 

   
  

   
    

     

       
     

  
 

 CUSTOMER 
PICK-UP 

CAT Situsing of Receipts Related to Tangible 
Personal Property – Common Appeal Issues 
• Customer Pickup: Non-Ohio-based taxpayers whose 

customers pick up products at an out-of-state location 
and then transport them to customers’ Ohio facilities. 

• If the customer ultimately received the purchased-goods 
in Ohio, the corresponding taxable gross receipts must be 
sitused to Ohio, irrespective of the party responsible for 
their transportation. 

• It is of no consequence, for purposes of situsing, whether 
the seller, the purchaser, or a third party transports the 
tangible personal property to the location where the 
purchaser ultimately receives it. 

• Similar fact pattern to Greenscapes. 
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DIRECT TO SITE 

CAT Situsing of Receipts Related to Tangible 
Personal Property – Common Appeal Issues 
• Direct Delivery: Company A, a non-Ohio-based 

taxpayer, directs Company B, a non-Ohio-based 
manufacturer, to ship property directly to Company 
A’s Ohio-based customer. 

• Where a purchaser of goods has direct delivery to a 
designated purchaser and that designated person or 
firm is within Ohio, this constitutes delivery to the 
person in Ohio. 

• If the purchaser’s designee receives the property in 
Ohio, then the receipts from that sale are situsable 
to Ohio. 
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CAT Situsing of Receipts Related to Tangible 
Personal Property – Common Appeal Issues 
• Subsequent Sales: A manufacturer sells products to 

an Ohio-based distributor. The Ohio distributor then 
sells the products to retailers outside of Ohio. 

• The term “purchaser,” as used in R.C. 5751.033(E), 
refers to the buyer in each and every sale. 

• The situs of gross receipts from the sale of tangible 
personal property, for CAT purposes, is not 
contingent on the location of the ultimate purchaser. 
Rather, the situs depends on where the purchaser, in 
any given sale, ultimately receives the property. 

• Ultimate Destination ≠ Ultimate Purchaser. 
43 



  

    

   
   

 
  

 
 

   

 
   

CAT Situsing of Receipts Related to Services 
– Statutory Authority 
• R.C. 5751.033(I)  governs situsing of 

services and provides: 
– Gross receipts from the sale … services … shall 

be sitused to this state in the proportion that 
the purchaser’s benefit in this state with 
respect to what was purchased bears to the 
purchaser’s benefit everywhere with respect to 
what was purchased. 

– The physical location where the purchaser 
ultimately uses or receives the benefit of what 
was purchased shall be paramount in 
determining the proportion of the benefit in 
this state to the benefit everywhere. 



  
 

 
     

  
   

    
   

 
    

    
      

  
    

  
  

 

CAT Situsing of Receipts Related to Services 
– Regulatory Authority 
• Ohio Admin.Code 5703-29-17 clarifies the Revised Code 

and provides 54 examples regarding how certain types of
services should be sitused. 

• Mainly, both the statute and the rule identify that a 
taxpayer’s method for situsing services must be 
supported by their business records as they existed at the 
time of the performance of the service or within a 
reasonable time thereafter. 

• Alternative Method: If a taxpayer’s records do not allow
the taxpayer to determine that location, the taxpayer
may use an alternative method to situs gross receipts 
under this division if the alternative method is 
reasonable, consistently, and uniformly applied, and is 
supported by the taxpayer’s records as the records exist 
when the service is provided or within a reasonable 
period of time thereafter. 



  
  

     
  

  

    
 

   
  

    
   

   
  

    
  

   

CAT Situsing of Receipts Related to Services 
– Defender Security v. Testa - Facts 
• In Defender Security v. Testa (February 28, 2019), 10th Dist. 

Franklin No. 18AP-238, the 10th District Court of Appeals 
issued an important ruling on the situsing of services under 
the CAT. 

• Fact Pattern: 
– Defender is an authorized dealer of security monitoring 

services provided by ADT. 
– Defender originates ADT Alarm Services Contracts to consumers 

in Ohio and sells them to ADT. 
– ADT receives contracts in Colorado and provides security 

services from its monitoring centers located outside Ohio. 
– ADT then provides security monitoring services to the consumer 

from one of its monitoring centers outside of Ohio. 
– ADT invoices the consumer for the security monitoring services 

and collects the monthly fee from the consumer. 
– Defender receives a fee from ADT. 



  
  

   
  

 
    

  
  

   
   

 
       

 
        

     

CAT Situsing of Receipts Related to Services 
– Defender Security v. Testa – History 
• The Tax Commissioner issued a Final Determination 

identifying that ADT receives the benefit of the contract 
wholly in Ohio, where security monitoring services are 
provided for individuals and property in Ohio. Therefore, 
the Commissioner determined Defender’s Ohio-based 
contacts are sitused to Ohio in accordance with the 
relevant authority. 

• The BTA concluded that the Commissioner appropriately 
determined the gross receipts were properly sitused to 
Ohio. 

• Defender appealed the Board’s decision contending that: 
– The sales should be sourced to the purchaser's physical location that 

receives and utilizes the assets. 
– The Department’s sourcing of the sales violated the of the Due Process 

and Commerce Clauses of the United States Constitution. 



  
  

  
  

 
     

   
 

  
  

  
   

   
   

CAT Situsing of Receipts Related to Services 
– Defender Security v. Testa – Ruling 
• The 10th District Court of Appeals’ ruling upheld the 

Commissioner’s Final Determination and included 
several notable conclusions: 
– As a matter of law, Defender’s gross receipts from 

selling the Ohio-based contracts to ADT are sitused 
to Ohio and are, therefore, subject to the CAT. 

– The Commissioner’s situsing of the gross receipts at 
issue here meets the requirement of being internally 
consistent. 

– As measured by the multiple and extensive 
connections that (Defender’s) gross receipts have 
with the State of Ohio, no other state could plausibly 
assert a greater connection to these receipts than 
Ohio. 



  
 

   
   

 
    

    
   

 
  

     
  

  
  

CAT Situsing of Receipts Related to Services 
– Common Appeal Issues 
• The 54 examples in Ohio Admin.Code 5703-29-17 provide 

examples of how a broad range of services should be sitused. 
However, the examples do not cover every possible service. 

• Most Common Issue – Failure to Submit Supporting Business 
Records & Documentation: The importance of submitting 
supporting documentation is clearly and explicitly identified in 
both the statute, R.C. 5751.033(I), and the relevant 
administrative rule, Ohio Adm.Code 5703-29-17(A). 

• Best Practice: Situs the receipts from your services with the 
example that most closely resembles your operation or the 
fact pattern in question. Submit business records to the 
Department, such as purchaser invoices, showing where the 
services were performed or where the purchaser ultimately 
benefited from the services. 
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Final Determinations of the 
Commissioner 
• A Final Determination is the 

on a petition for reassessment or 
application for refund. 

• Because they are administrative rulings,
Final Determinations are public records. 

• The form and substance of the Final 
Determination can vary based on the tax 
type, complexity of the issues addressed,
and disposition, but the general layout is
the same. 

• Final Determinations are public records;
however, no sensitive taxpayer
information is released unless it is legally
necessary or relevant pursuant to an issue 
raised by the taxpayer. 



  

    
  

  
  

   
   

   
 

   
 

 

The Department’s 
Appeals Management Division 
• The Appeals Management Division serves as liaison 

with the Ohio Attorney General’s office for all 
litigation that involves the Department of Taxation, 
with the exception of personnel actions. 

• It facilitates substantive tax cases through federal 
courts, the BTA, the Ohio Supreme Court, and other 
applicable courts throughout federal and state 
systems. 

• The division facilitates compromise offers and 

General. 
certified claim settlements with the Ohio Attorney 



     

    
  

  
    

   
 

  
 

   
 

The Ohio Attorney General’s Taxation Section 
• The Attorney General’s Taxation Section defends the 

state Tax Commissioner’s administrative decisions to 
tax assessments, refund applications, and real 
property exemption applications when they are 
appealed to the Ohio Board of Tax Appeals (BTA). 

• The Taxation Section also defends the Department 
when administrative rules that the Commissioner 
promulgated are challenged. 

• Because the BTA’s decisions can be directly appealed 
to the Ohio Supreme Court or to one of the state’s 
courts of appeal, the Taxation Section has a 
significant appellate docket. 

• https://www.ohioattorneygeneral.gov/About-
AG/Service-Divisions/Taxation 

https://www.ohioattorneygeneral.gov/About-AG/Service-Divisions/Taxation


     
       

 
     

    
        
 

   
    

    
 

 

hio 
Board of Tax Appeals 

The Ohio Board of Tax Appeals (BTA) 
• The Board of Tax Appeals (BTA) is a quasi-judicial, 

administrative agency. 
• The Ohio Revised Code indicates that the role of the 

BTA is to hear and determine all appeals of questions 
of law and fact arising under the tax laws of this state 
in appeals. R.C. 5703.02. 

• The BTA provides taxpayers, corporate entities, and 
governmental entities with an independent and 
impartial forum in which to resolve state and local 
tax disputes. 

• Website: https://bta.ohio.gov/ 

https://bta.ohio.gov/


  
    

   
      

  
  

  
 

 
   

  
  

  
  

   

~, O'hio 
Board of Tax Appeals 

Appealing a Final Determination to 
the Ohio Board of Tax Appeals (BTA) 
• Timing: A taxpayer may only file an appeal with the 

Board of Tax Appeals (“BTA”) within sixty (60) days from
the date the taxpayer receives a final determination. 

• Filing may be done by certified mail, express mail, fax,
authorized delivery service, or electronic transmission to
the board. 

• Filing Requirements: 
– The original notice of appeal and two copies. 
– A copy of the final determination should be attached 

to each notice of appeal. 
– A taxpayer must also provide the Tax Commissioner a 

copy of the appeal notice and a copy of the final
determination. Note: This cannot be done 
electronically. 

• BTA FAQ’s: https://bta.ohio.gov/FAQ 
54 

https://bta.ohio.gov/FAQ


    
  

  
 

 

   
 

 

  

AUDITOR/FL ALOl'l'lC'E:RAND J-IET!O,\llDOI' R VI.ION 0 

C 

Fui:IHlAUc 

r11L"'{dl)'Orn~a':i;mm!~--------------------------------~ 

Prc-.,,n)'Oin,r',o,lir;a,;~-------------------------------~ 
1'1t~I 

Parcel (orr gis.1:m1 iooJ N'o. 
I 

Paro;;!' Mlr - treci I I I I 
Chy, SUrte Zip I I I I 

Pa= ! 's Scliool Distric1 

~ ll!int's Qri11ionof 
Paro;;! 's Mall::et Valllll! 

£\u,..,, ~il!Z ,:pox, o f 11\1,t,, w1..,, I 
tJun1'.....,.1!,th 1r.:ik: uflht: ~L ~ 'iu :&:f,, ■~ ~~4. uc 1.um:: ulh::c C'l".Ji:IU: - 1.h~.LD:lt:I 

Afpc uf:1!80:R da.:-.in lo.[:.d:'.u Lm1: ~_,,i.lw:::Dmpn.11±uruftcnr.n-,~ ■115, ·-,a 1,h,~,W'JC!:7 , niulu111i,tn.l C1:J&'.=d'"l'lml0rJit(~pr.u.trjl:c,rs11i.17 The 
S.m 11:11 ~la.In 1nuah. 111L&.:h u/dn: .Lall' 7 :nl n: c.i mnplc 11:aputc. 1,fULi '1 tfld 1nc.-:pa1:.nd)i lWun;: ■1 Lnm~n 111,, ■1 du: .Lrni ■1 :ib:ulialr 

I 

I 

·mam Cblms Optt.n f(lh .. 1c O }! \ ' · 0 Xu ID null cl"""' ,.,u1,~ ""'P" dllf'J"'• it.if c be re•:ihcl ti}• or,;! 

i""'P'"'""~ly. ~ r,<d, i,I J"'Ol""J,' , fle;; r~ ,.., ,zroJI o.b'im< "f"ICCO .... lillpl}U ·- i• .. ~ beco <l,cl<i.:,o,; '""~.., 
preC!<l:t>ml ,'ill , lhoy...., fl f~ dll p.w,,• oo.:! 01...,. b, 'ff"ol<d. .\iNo ~ """ i, 1•»-did ,,. .. , 'atUn p..-wn..--c, of u 
fcnn.T!yc\>,u:,~., ,~ >~ lfl>'Olre;o.--.hm••· ,mi]Jc.bn.}· trd<,,..~r,d •r .,,...., conLa><. 

R,~e;tHI,~ jClb,t On~Y, , 1':!·D XU □ Allcnjo,._.,,,s,cq,m,hob,pre-o:!t.>lhoJlOR.,ll.,coo:lof,.t.c•" 
;.,...,.. • .,,:1., lho ll'1'A f~c---dc,unoa. T!1'A i.oam,9 "'° lh,:,,c ~ _,,.,,.11y J..,; ,.. · o,u,..,, 11.J, i,,,om, •\llilli>Jo ...,. it., 

[!OR l'fOO'•~ 1f • J31' A l,ooli,g ;, « l<>i, ,; ill be l>e "'11,o 1l A'• offi!o,ao Cob OH, J0"'"ff" 11\1}' b, d,um;;oeJ 

i f ) Jo"""'"' co-i fyoo fa~IOJ<IO\l&p-iorDOOoo O.f}'C""i""''"""'"·•~- Ho ,ms,,r .,.,..,..,d,,.illbe ... 
;,. 1,-.reooo-d...,nogc~edl'}'to!opl,,::<,, ooly. 

D ''"' N.ab"_,,_,,_...,. ___ ....,,_,_....,_.., 

·'9 .. 

Board of Tax Appeals – Notice of Appeal 
• The Notice of appeal 

must clearly state why 
the taxpayer seeks an 
appeal and should 
include a request for the 
relief sought. 

• Note: The taxpayer must 
carefully describe each 
error which the taxpayer 
believes the Tax 
Commissioner made. 

• Form available at: 
http://bta.ohio.gov/Portals/0/Fo 
rms/Fillable%20PDF%20Tax%20C 
ommissioner%20Notice%20of%2 
0Appeal%20(10-13)%20-
%20White%20Fields.pdf 

http://bta.ohio.gov/Portals/0/Forms/Fillable%20PDF%20Tax%20Commissioner%20Notice%20of%20Appeal%20(10-13)%20-%20White%20Fields.pdf


   
   

   
  

   

  
   

 
    

    
   
 

   

Practice Before the BTA 
• Attorney/Corporate Officer: Although the Ohio 

Supreme Court has refused to dismiss a case that 
was filed by a non-attorney, only an attorney can 
participate in discovery, questioning of witnesses, 
etc. 

• Case Management Schedule Established: With 
dates for amending the appeal, discovery, 
identifying witnesses and evidence, etc. 

• Tribunal: Important to establishing the record 
through testimony and evidence. 

• Briefing: The case management schedule calls for 
pre-hearing briefs but the parties typically request 
post-hearing briefing. 

• Opportunity to Request and Participate in
Settlement Discussions. 



  
     

 
     

    
   

     
 

Best Practices Before the BTA 
Avoiding Potential Pitfalls
• Failing to Raise an Argument in the Notice of 

Appeal. 
• Not Having an Appropriate Representative. 
• Not Sufficient Jurisdiction: Filing at the BTA before a 

Final Determination is issued, not filing with the Tax 
Commissioner, etc. 

Provide Witness Testimony. 
• Failing to Request a Hearing to Submit Evidence and 



  
    

  
 

    
    

 
   

  
  

    

  
  

   

Hearings at the BTA 
• The vast majority of appeals filed with 

the BTA are resolved without the need for 
hearing. 

• The purpose of hearings before the board is to allow 
for the presentation of new evidence. 

• Appeals are decided upon the record developed 
before the lower tribunal unless a party requests a 
hearing and presents new evidence. 

• Parties are encouraged to file written legal 
arguments (i.e., briefs) in support of their respective 
positions. 

• All hearings, except those on the small claims 
docket, shall proceed in similar manner to a civil 
action, with witnesses to be sworn and subject to 
cross-examination. 



  
     

    
   

   

of Tax Appeals Decisions Su mmarv 

2017 : 

1.• 

Percentage 2018 Percetage 

II Increase over Increase over 
FY2016 FY 2017 2016 FY201S 2017 

Boa rd of Revisions 2_.,483 2_.,183 -12% 2.,070 -5% 

TAX Commissioner 297 355 20% 396 12% 

Commercial Activity Tax 17 16 -6% 30 88% 

Sales/Use 108 175 62% 1. 151 -14% 

Exemption 85 66 -22% 75 14% 

All Other Tax 87 98 13% 140 43% 

Municipal Income 2 s 150% s 0% 

i 
Budget Commission - - - - -

l1 

Total Decisions 
I 

3.,079 2__.898 I 
- -6% 2_.867 -1% 

Appeals Ried I 2 ... sss I ? .. 771 7% 1, 2,040 -26% 
- - -- - -

BTA Decisions & Orders 
• A determination of the BTA is called a “decision and 

order” and represents the Board’s ruling on the appeal. 
• As administrative rulings, BTA rulings are public records. 
• BTA decisions can be searched at: https://ohio-

bta.modria.com/ 

https://ohio-bta.modria.com/


     
 

   
    

   
    

     
     

    
    

  
    

       
 

Appealing a BTA Decision and Order – 
A Motion for Reconsideration 

• Taxpayers may file a written motion for 
reconsideration, calling to the BTA’s attention an 
obvious error in the decision. 

• Timing: A motion for reconsideration must be filed 
within 30 days of the BTA’s decision; however, parties 
are cautioned that motions for reconsideration are 
infrequently granted, and the filing of a motion for 
reconsideration does not extend the time for filing an 
appeal with an appellate court. 

• If an appeal of its decision has already been filed 
with an appellate court, the BTA will not address a 
motion for reconsideration. 



  
    

    
   

  
   

      
     

    
  

    
     

   
     

  

  Where may Dog Corp. appeal? 

Test Your Knowledge: 

Q: Dog Corp. is an Ohio S Corporation that 
disputes a Final Determination issued by the
Ohio Department of Taxation for failing to
fully remit its 2017 tax liability. It seeks to 
appeal the Determination. May it by pass the
BTA and appeal directly to the Supreme
Court of Ohio on a claim that portions of the
CAT violates the Commerce Clause of the 
U.S. Constitution? 

A: No. Even though the firm’s cause of action 
is based on Constitutional dispute and the
BTA lacks jurisdiction on such matters, the
claim must be appealed to the BTA where its 
underlying tax dispute is decided before it 
may be appealed to the Ohio Supreme Court 
to challenge the CAT’s constitutionality. 

61 
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Appealing a BTA Decision and Order – 
Courts of Appeal or Ohio Supreme Court 
• Under R.C. 5717.04, appeals of BTA

decisions may be filed with either
the Supreme Court of Ohio or the 
court of appeals for the county in 
which the taxed property is located 
or where the taxpayer resides. 
– The taxpayer should research and 

follow the appeals process if she 
chooses to appeal to the Ohio
Supreme Court. 

– The protocols for appealing to an 
appeals court vary from court to
court, so the individual court’s
processes and procedures should 
be researched and adhered to by
the appellant taxpayer. 62 



      
 

      

       
   

  

 
 

    

Appealing from a Court of Appeals to 
the Supreme Court of Ohio 
• An appeal must be filed within 30 days of the 

decision submission. 
• Be certain to consult the Supreme Court of Ohio 

Rules of Practice available at 
www.supremecourt.ohio.gov 

• Filing in person or by mail to 
Office of the Clerk 
Supreme Court of Ohio 
65 South Front Street, 8th Floor 
Columbus, Ohio 43215-3431 

• Files may be submitted via the Court’s e-Filing Portal 
at www.supremecourt.ohio.gov/Clerk/eFiling. 

63 

http://www.supremecourt.ohio.gov/
www.supremecourt.ohio.gov/Clerk/eFiling


    
  

  
 

   
   

 
   

 

 
   

Appealing from a State Appeals Court to 
the Supreme Court of Ohio. 
• An appellant must submit 

– A Notice of Appeal 
• A copy of the court of appeals judgment entry or the 

agency decisions being appealed must be attached to 
the Notice. 

– A $100.00 filing fee; or 
• By Cash, Check, Money Order, American Express, 

Discover, MasterCard, or VISA. 

– An Affidavit of Indigence 
• Check the Supreme Court’s Website for formatting 

requirements. 
64 



 

 

Questions? 

Christine Mesirow 
Christine.Mesirow@ohioattorneygeneral.gov 

Phone Number: 614-466-6700 

Patrick Murphy 
Patrick.Murphy@tax.state.oh.us 
Phone Number: 614-466-6750 
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