IMPOSITION OF PENALTY WORKSHEET GUIDELINES
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Rev. 1/25/05 (effective for audits completed after 4/15/2005) 

The penalty worksheet guidelines provide guidance for most situations. However, these guidelines do not preclude the Department from applying all penalties provided by statute when the situation warrants such application.
Penalty Criteria Definitions

Section #1 Penalty Criteria
1. Non-Remittance of Trust Tax: This penalty criterion will usually only apply to a sales/use tax vendor, which collects and fails to remit collected tax to the state, an employer subject to employer income tax withholding or a "qualifying entity" which withholds income tax from an individual or individuals but fails to remit the withholding.  Only impose this penalty on the portion of the tax that was collected/withheld and not remitted.  Before imposing this penalty, the documentation relied upon to assert the tax was collected/withheld and not remitted must be documented in writing.
Willful Non-Collection of a Trust Tax: This penalty is imposed based on a sales/use tax liability where the vendor or out-of state seller willfully fails to collect the tax.  An example of willfully failing to collect tax would be a furniture retailer selling furniture and not collecting any sales tax from any of its retail customers (and not requesting/receiving an exemption certificate).  Another example would be a grocery store/carryout that fails to collect tax on its non food sales such as beer, wine, liquor, cigarettes etc.  This penalty will also be imposed for employers or qualifying entities who willfully do not withhold the income tax. Only impose this penalty on the portion of the tax that was willfully not collected/withheld. Before imposing this penalty, the documentation relied upon to assert the tax was willfully not collected must be documented in writing.
2. Non-Compliance:  The section applies to all taxes using the penalty worksheet to determine penalties. Examples of non-compliance would be: (i) a taxpayer who is registered to do business in the state but has failed to file any returns, or (ii) an entity (in-state or out-of-state) who is required to be registered to file tax returns but has failed to do so. This penalty does not apply if the taxpayer voluntarily discloses prior to the Department contacting the taxpayer that the taxpayer owes tax to the state. 
3. Related Member Addback: This penalty only applies to franchise tax audits where a taxpayer fails to make the required related member addback (as required by R.C. §5733.042) within one year from the day in which the addback was required. Tax agents/auditors will need to enter the amount of interest that is being charged on the worksheet to calculate this penalty. The tax agent/auditor will need to ensure that the penalty should be imposed using the requirements set forth in R.C. §5733.042(F)(2).
4. Automatic Penalty Imposition: Certain audit compliance agreements require the imposition of a penalty if certain conditions are not met by the taxpayer.  In no event shall the penalty imposed under this provision or the total of all the other provisions for imposing a penalty exceed the total amount of the penalty authorized by law.  Additionally, this box should be used if the Department has notified taxpayers through Information Releases, Opinions, or similar type notices that penalty will be applied if certain actions are or are not taken by the taxpayer.
Section #2 Penalty Criteria
5. Tax Compliance Issues: Only reviewing the taxpayer’s tax compliance for the audit period and tax periods prior to the audit period (not to exceed four years from the date the audit is started unless the audit period is greater than four years), has the taxpayer (i) failed to timely file, (ii) filed zero returns, (iii) failed to pay the tax reported (including bad checks), and/or (iv) failed to register for the tax at issue?  If so, check this box.  Failure to improve prior audit compliance is a separate criterion and that issue shall not be used to checkmark this box.
6. Tax Audit Compliance Under 90%: If a taxpayer remits less than 90% of the tax compared to its total reportable tax liability and the additional tax owed by the taxpayer for the audit period is greater than $4,000 per year on average, check this box (the auditor will need to enter the number of years for the audit period on the worksheet).  If on appeal the adjusted tax liability makes the checking of this box inappropriate, adjust the recommended penalty.  To calculate the tax compliance use the following formula which is detailed on the worksheet: tax reported on tax returns during the audit period (for purchase audits also add tax paid to suppliers) divided by the total tax liability for the audit period.  The auditor/agent will need to segregate additional tax owed between the portion which relates to an issue with a reasonable legal dispute raised in good faith and the portion which relates to an issue with no reasonable legal dispute. Reasonable legally disputed items will not be included in the compliance calculation. A reasonable legal dispute is an argument offered by the taxpayer based upon statute, rule, opinion, information release, or similar type of authority that a reasonable person would consider a justifiable controversy. A reasonable legal dispute does not include arguments that have already been decided by the United States Supreme Court or Ohio Supreme Court. 

For example, if the tax paid on a consumer’s use tax returns for the audit period is $100,000, no tax was paid to the suppliers and the total use tax liability for the audit period by the taxpayer on its consumer’s use tax returns is $150,000, the taxpayer is 67% compliant. The auditor/agent must complete the worksheet to calculate this percentage.  
7. Tax Audit Compliance Under 80%: If a taxpayer remits less than 80% of the tax compared to its total reportable tax liability and the additional tax owed by the taxpayer for the audit period is greater than $2,000 per year on average, check this box (the auditor will need to enter the number of years for the audit period on the worksheet). If on appeal the adjusted tax makes checking this box inappropriate, adjust the recommended penalty.  The same formula addressed for computing tax compliance under 90% should be used to calculate tax compliance under this criterion. The auditor/agent must complete the worksheet to calculate this percentage.  
8. Tax Audit Compliance Under 70%: If a taxpayer remits less than 70% of the tax compared to its total reportable tax liability and the additional tax owed by the taxpayer for the audit period is greater than $2,000 per year on average, check this box (the auditor will need to enter the number of years for the audit period on the worksheet). If on appeal the adjusted tax makes checking this box inappropriate, adjust the recommended penalty.  The same formula addressed for computing tax compliance under 90% should be used to calculate tax compliance under this criterion. The auditor/agent must complete the worksheet to calculate this percentage.  
9. Tax Audit Compliance Under 60%:  If a taxpayer remits less than 60% of the tax compared to its total reportable tax liability, check this box. If on appeal the adjusted tax makes checking this box inappropriate, adjust the recommended penalty. The same formula addressed for computing tax compliance under 90% should be used to calculate tax compliance under this criterion. The auditor/agent must complete the worksheet to calculate this percentage.  
10. Tax Audit Compliance Under 50%: If a taxpayer remits less than 50% of the tax compared to its total reportable tax liability, check this box. If on appeal the adjusted tax makes checking this box inappropriate, adjust the recommended penalty. The same formula addressed for computing tax compliance under 90% should be used to calculate tax compliance under this criterion. The auditor/agent must complete the worksheet to calculate this percentage.  
11. Poor Prior Audit Improvement: If a taxpayer has had prior audits resulting in significant underpayment of tax relating to uncontested or agreed upon issues and the taxpayer has not attempted to rectify these prior audit issues (which may include compliance audits not part of a field or desk audit), check this box.  If on appeal the adjusted tax makes the checking of this box inappropriate, adjust the recommended penalty. 
12. Records Not Made Available During Audit, Failure to Maintain Complete and Accurate Records, Destruction of Records During Audit Period: An example of this would be if a  taxpayer does not produce records which the taxpayer is required by law to keep within the time period requested in writing by an employee of this Department.  If a taxpayer requests and receives a reasonable extension of time to produce such records and complies with the terms of the extension, do not check this box. Another example for not checking the box would be a taxpayer that has had all or a part of their primary and secondary records destroyed by an accidental fire or natural disaster (e.g., flood, tornado, etc.). 
13. Unsatisfactory Audit Responsiveness: If the taxpayer is manifestly impeding the agent from conducting the audit without a valid reason, check this box.  Be cautious, a personality difference is not a valid reason to check this box. An example of this would be a taxpayer not adhering to the mutually agreed upon conditions set forth in the audit work plan.
14. Other: The audit supervisor must approve the use of this box by the auditor/agent before it is used and the criterion must be separate and distinct from the listed criteria.  If this box is used, the agent/auditor must explain the reason for this criterion and the reason why the box is checked.  
“Special Circumstances:” The use of special circumstances must be approved by the audit supervisor.  Special circumstances can be used to increase or decrease the penalty arrived at by using the worksheet.  An example of a special circumstance that may apply to increase the penalty noted by the worksheet is a situation where a taxpayer provided fraudulent documentation to the Department.   An example of a special circumstance that may apply to decrease a penalty noted by the worksheet is a situation where a taxpayer has made reasonable attempts to pay the correct amount of tax due and the imposition of the penalty is significantly out of proportion with the amount of the additional tax owed.  
Examples of Audits Scenarios and Determination of Penalty Imposition
Corporation Franchise Tax Examples:
CFT Example 1 - Discovery audit.  Taxpayer is notified by the Department that an audit of the taxpayer’s operations is going to be conducted to determine if the taxpayer has nexus and is required to file a corporation franchise tax return and remit the corresponding tax.  The taxpayer is responsive, but not overly cooperative during the audit process and continues to dispute that its business operations subject it to Ohio’s corporation franchise tax.  The auditing agent determines there is sufficient nexus and calculates that the taxpayer owes $5,000 in tax for each of the four tax years under audit, a total tax of $20,000.  Under these facts, the completion of worksheet would guide the auditing agent to make the following 5% penalty recommendation.  
	Section #1 Penalty Criteria
	Check
	Penalty
	(Enter "x" in the Check column)
	 
	 
	 

	Non-remittance of Trust Tax or Willful Non-Collection of Tax (Sales, Withholding, Pass Through Entity)
	
	50.00%
	
	
	
	
	
	

	Non-compliance
	X
	5.00%
	
	
	
	
	
	

	Related Member Addback (2 x interest) (Franchise)
	
	 $                     -   
	
	See Related Member Penalty Worksheet Tab (Franchise tax only)

	Automatic Penalty Imposition
	
	 
	
	
	

	Total Section #1 Penalty
	
	
	5.00%
	
	
	
	
	
	
	


	Section #2 Penalty Criteria
	Check
	(Enter "1" in the Check column)
	 
	 
	 
	 

	Tax Compliance Issues
	 1
	
	
	
	
	
	
	

	Tax Audit Compliance under 90%
	 
	Audit Compliance Percentage Calculation

	Tax Audit Compliance under 80%
	 
	 
	Tax Accrued 
	+
	Tax Paid at Source
	 = Total

	Tax Audit Compliance under 70%
	 
	 
	 
	 
	 
	 
	0 

	Tax Audit Compliance under 60%
	 
	 
	20,000 
	0 
	0 
	20,000

	Tax Audit Compliance under 50%
	 
	No Legal Dispute
	+
	Legal Dispute
	
	
	
	 0.0%

	Poor Prior Audit Compliance Improvement
	 
	Tax Owed 
	
	
	
	 

	Records not made Available during Audit
	 
	Enter "x" if a direct payment permit audit
	 

	Unsatisfactory Audit Responsiveness
	 
	Enter the number of years in the audit period
	 4

	Other:
	 
	 
	
	
	
	
	
	
	

	Other:
	 
	 
	
	
	
	
	
	
	

	Total Section #2 Checkmarks
	
	
	1
	
	
	
	
	
	
	

	Total Section #2 Penalty
	
	
	0%
	
	
	
	
	
	
	


CFT Example 2 - Compliance audit.  Taxpayer is notified by the Department that a compliance audit of the taxpayer’s operations is going to be conducted to determine if the taxpayer has remitted the correct amount of tax for the past three years.  During the audit, the taxpayer refuses to make pertinent records available.  The auditing agent finds that the taxpayer has understated its Ohio sales in the sales factor.  In a prior audit, the taxpayer owed additional tax on an unrelated issue pertaining to the manufacturing machinery and equipment tax credit. As a result of the adjustment in the sales factor, the taxpayer owes an additional tax of $5,000, $7,500, and $7,500 for the three tax years, for total additional tax liability of $20,000. For those three tax years, the taxpayer paid the minimum tax each tax year, a total of $150 in tax.  Under these facts, the worksheet would guide the auditing agent to make the following 15% penalty recommendation.
	Section #1 Penalty Criteria
	Check
	Penalty
	(Enter "x" in the Check column)
	 
	 
	 

	Non-remittance of Trust Tax or Willful Non-Collection of Tax (Sales, Withholding, Pass Through Entity)
	
	50.00%
	
	
	
	
	
	

	Non-compliance
	
	5.00%
	
	
	
	
	
	

	Related Member Addback (2 x interest) (Franchise)
	
	 $                     -   
	
	See Related Member Penalty Worksheet Tab (Franchise tax only)

	Automatic Penalty Imposition
	
	 
	
	
	

	Total Section #1 Penalty
	
	
	0.00%
	
	
	
	
	
	
	


	Section #2 Penalty Criteria
	Check
	(Enter "1" in the Check column)
	 
	 
	 
	 

	Tax Compliance Issues
	
	
	
	
	
	
	
	

	Tax Audit Compliance under 90%
	1
	Audit Compliance Percentage Calculation

	Tax Audit Compliance under 80%
	1
	 
	Tax Accrued 
	+
	Tax Paid at Source
	 = Total

	Tax Audit Compliance under 70%
	1
	 
	 
	 
	
	150
	150 

	Tax Audit Compliance under 60%
	1
	 20,000
	
	0 
	150 
	20,150

	Tax Audit Compliance under 50%
	1
	No Legal Dispute
	+
	Legal Dispute
	
	
	
	 0.7%

	Poor Prior Audit Compliance Improvement
	 
	Tax Owed 
	
	
	
	 

	Records not made Available during Audit
	1
	Enter "x" if a direct payment permit audit
	 

	Unsatisfactory Audit Responsiveness
	 
	Enter the number of years in the audit period
	 3

	Other:
	 
	 
	
	
	
	
	
	
	

	Other:
	 
	 
	
	
	
	
	
	
	

	Total Section #2 Checkmarks
	
	
	6
	
	
	
	
	
	
	

	Total Section #2 Penalty
	
	
	15%
	
	
	
	
	
	
	


Sales and Use Tax Examples:

Sales Example 1 - Use tax audit on purchases.  This is the taxpayer’s first use tax audit for a three year period.  The taxpayer did not have a consumer’s use tax account. The audit went smoothly with only a few minor delays in securing the records necessary to complete the audit. The taxpayer owed a $7,500 use tax liability. The taxpayer does not dispute owing this additional tax.  Under these facts, the worksheet would guide the auditing agent to make the following 10% penalty recommendations.

	Section #1 Penalty Criteria
	Check
	Penalty
	(Enter "x" in the Check column)
	 
	 
	 

	Non-remittance of Trust Tax or Willful Non-Collection of Tax (Sales, Withholding, Pass Through Entity)
	
	50.00%
	
	
	
	
	
	

	Non-compliance
	X
	5.00%
	
	
	
	
	
	

	Related Member Addback (2 x interest) (Franchise)
	
	 $                     -   
	
	See Related Member Penalty Worksheet Tab (Franchise tax only)

	Automatic Penalty Imposition
	
	 
	
	
	

	Total Section #1 Penalty
	
	
	5.00%
	
	
	
	
	
	
	


	Section #2 Penalty Criteria
	Check
	(Enter "1" in the Check column)
	 
	 
	 
	 

	Tax Compliance Issues
	1
	
	
	
	
	
	
	

	Tax Audit Compliance under 90%
	N/A
	Audit Compliance Percentage Calculation

	Tax Audit Compliance under 80%
	1
	 
	Tax Accrued 
	+
	Tax Paid at Source
	 = Total

	Tax Audit Compliance under 70%
	1
	 
	 
	 
	 0
	12,000
	12,000 

	Tax Audit Compliance under 60%
	
	 7,500
	
	0 
	12,000 
	19,500

	Tax Audit Compliance under 50%
	
	No Legal Dispute
	+
	Legal Dispute
	
	
	
	61.5%

	Poor Prior Audit Compliance Improvement
	 
	Tax Owed 
	
	
	
	 

	Records not made Available during Audit
	
	Enter "x" if a direct payment permit audit
	 

	Unsatisfactory Audit Responsiveness
	 
	Enter the number of years in the audit period
	 3

	Other:
	 
	 
	
	
	
	
	
	
	

	Other:
	 
	 
	
	
	
	
	
	
	

	Total Section #2 Checkmarks
	
	
	3
	
	
	
	
	
	
	

	Total Section #2 Penalty
	
	
	5%
	
	
	
	
	
	
	


Sales Example 2 - Sales tax audit.  This is the taxpayer’s first sales and use tax audit. The taxpayer did not have adequate documentation supporting its sales of predominantly taxable items. The agent reviewed the taxpayer’s purchase records to determine taxable sales (markup audit) for a three-year period.  An additional tax of $16,000 compared to the $5,000 reported on the taxpayer’s tax returns was owed.  While the taxpayer was not overly cooperative, the auditing agent was able to conduct the audit in a timely manner. The taxpayer disputes the additional sales tax liability but its documentation does not support its arguments.  Under these facts, the worksheet would guide the auditing agent to make the following 50% penalty recommendations as the maximum penalty for a sales tax audit is 50%.

	Section #1 Penalty Criteria
	Check
	Penalty
	(Enter "x" in the Check column)
	 
	 

	Non-remittance of Trust Tax or Willful Non-Collection of Tax (Sales, Withholding, Pass Through Entity)
	x
	50.00%
	
	
	
	
	

	Non-compliance
	 
	5.00%
	
	
	
	
	

	Related Member Addback (2 x interest) (Franchise)
	 
	 $                     -   
	
	See Related Member Penalty Worksheet Tab (Franchise tax only)

	Automatic Penalty Imposition
	 
	 
	
	

	Total Section #1 Penalty
	
	
	50.00%
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	Section #2 Penalty Criteria
	Check
	(Enter "1" in the Check column)
	 
	 
	 

	Tax Compliance Issues
	 
	
	
	
	
	
	

	Tax Audit Compliance under 90%
	1
	Audit Compliance Percentage Calculation

	Tax Audit Compliance under 80%
	1
	 
	Tax Accrued 
	+
	Tax Paid at Source
	 = Total

	Tax Audit Compliance under 70%
	1
	 
	 
	 
	 
	5,000 
	5,000 

	Tax Audit Compliance under 60%
	1
	16,000 
	 
	0 
	5,000 
	21,000 

	Tax Audit Compliance under 50%
	1
	No Legal Dispute
	+
	Legal Dispute
	
	
	
	23.8%

	Poor Prior Audit Compliance Improvement
	 
	Tax Owed 
	
	
	
	 

	Records not made Available during Audit
	1
	Enter "x" if a direct payment permit audit
	 

	Unsatisfactory Audit Responsiveness
	 
	Enter the number of years in the audit period
	3

	Other:
	 
	 
	
	
	
	
	
	
	

	Other:
	 
	 
	
	
	
	
	
	
	

	Total Section #2 Checkmarks
	
	
	6
	
	
	
	
	
	
	

	Total Section #2 Penalty
	
	
	15%
	
	
	
	
	
	
	


.
Employer Withholding/School District Withholding Tax Examples:
EWT Example 1 - Discovery audit.  The employer is notified by ODT that an audit of the taxpayer’s payroll records is going to be conducted to determine if the taxpayer is compliant with Ohio tax laws and if the employer has remitted the appropriate amount of withholding tax.  The taxpayer is responsive, but not overly cooperative during the audit process, has outstanding tax liabilities with the Internal Revenue Service, the Ohio Department of Job and Family Services, the Ohio Bureau of Worker’s Compensation and the City of Cleveland.  The auditing agent determines that the employer has not filed 11 of the 52 required returns, is in arrears with ODT Sales and Use Tax, has not filed Ohio Form IT-1120S (the business is an S-Corp) and has outstanding tax assessments from compliance billings for periods outside of the audit period.  The employer is an on-going concern and does not contemplate a bankruptcy action at this time.  The auditing agent calculates that the taxpayer owes $58,000 in total tax due (tax liability equals $276,000.00; tax paid equals $218,000.00) for the tax years under audit. Under these facts, the completion of worksheet would guide the auditing agent to make the following 50% penalty recommendation, 50% being the maximum discretionary penalty allowable.  

	Section #1 Penalty Criteria
	Check
	Penalty
	(Enter "x" in the Check column)
	 
	 
	 

	Non-remittance of Trust Tax or Willful Non-Collection of Tax (Sales, Withholding, Pass Through Entity)
	x
	50.00%
	
	
	
	
	
	

	Non-compliance
	 
	5.00%
	
	
	
	
	
	

	Related Member Addback (2 x interest) (Franchise)
	 
	 $                     -   
	
	See Related Member Penalty Worksheet Tab (Franchise tax only)

	Automatic Penalty Imposition
	 
	 
	
	
	
	
	
	

	Total Section #1 Penalty
	
	
	50.00%
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Section #2 Penalty Criteria
	Check
	(Enter "1" in the Check column)
	 
	 
	 
	 

	Tax Compliance Issues
	1
	
	
	
	
	
	
	

	Tax Audit Compliance under 90%
	1
	Audit Compliance Percentage Calculation

	Tax Audit Compliance under 80%
	1
	 
	Tax Accrued 
	+
	Tax Paid at Source
	 = Total

	Tax Audit Compliance under 70%
	 
	 
	 
	 
	 
	218,000 
	218,000 

	Tax Audit Compliance under 60%
	 
	58,000 
	 
	0 
	218,000 
	276,000 

	Tax Audit Compliance under 50%
	 
	No Legal Dispute
	+
	Legal Dispute
	
	
	
	79.0%

	Poor Prior Audit Compliance Improvement
	 
	Tax Owed 
	
	
	
	 

	Records not made Available during Audit
	 
	Enter "x" if a direct payment permit audit
	 

	Unsatisfactory Audit Responsiveness
	 
	Enter the number of years in the audit period
	3

	Other:
	 
	 
	
	
	
	
	
	
	

	Other:
	 
	 
	
	
	
	
	
	
	

	Total Section #2 Checkmarks
	
	
	3
	
	
	
	
	
	
	

	Total Section #2 Penalty
	
	
	5%
	
	
	
	
	
	
	


EWT Example 2 - Compliance audit.  Taxpayer is notified by the Department that a compliance audit of the taxpayer’s payroll records is commencing to determine if the taxpayer has remitted the correct amount of tax for the past three years.  During the audit, the taxpayer refuses to make pertinent records available.  Upon audit, the auditing agent discovers that the employer has under-withheld the Ohio withholding tax for its employees, has underreported the withholdings while filing all of the IT-501s and the annual reconciliations.  The same is true for the School District withholding tax.  As a result of the auditor's findings, the additional tax due was $5,000, $7,500, and $7,500 for the three tax years, for total additional tax liability of $20,000. For those three tax years, the taxpayer paid a total of $9,000 in tax.  Under these facts, the worksheet would guide the auditing agent to make the following 15% penalty recommendation.  
	Section #1 Penalty Criteria
	Check
	Penalty
	(Enter "x" in the Check column)
	 
	 
	 

	Non-remittance of Trust Tax or Willful Non-Collection of Tax (Sales, Withholding, Pass Through Entity)
	 
	50.00%
	
	
	
	
	
	

	Non-compliance
	 
	5.00%
	
	
	
	
	
	

	Related Member Addback (2 x interest) (Franchise)
	 
	 $                     -   
	
	See Related Member Penalty Worksheet Tab (Franchise tax only)

	Automatic Penalty Imposition
	 
	 
	
	
	
	
	
	

	Total Section #1 Penalty
	
	
	0.00%
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Section #2 Penalty Criteria
	Check
	(Enter "1" in the Check column)
	 
	 
	 
	 

	Tax Compliance Issues
	 
	
	
	
	
	
	
	

	Tax Audit Compliance under 90%
	1
	Audit Compliance Percentage Calculation

	Tax Audit Compliance under 80%
	1
	 
	Tax Accrued 
	+
	Tax Paid at Source
	 = Total

	Tax Audit Compliance under 70%
	1
	 
	 
	 
	 
	9,000 
	9,000 

	Tax Audit Compliance under 60%
	1
	20,000 
	 
	0 
	9,000 
	29,000 

	Tax Audit Compliance under 50%
	1
	No Legal Dispute
	+
	Legal Dispute
	
	
	
	31.0%

	Poor Prior Audit Compliance Improvement
	1
	Tax Owed 
	
	
	
	 

	Records not made Available during Audit
	1
	Enter "x" if a direct payment permit audit
	 

	Unsatisfactory Audit Responsiveness
	 
	Enter the number of years in the audit period
	3

	Other:
	 
	 
	
	
	
	
	
	
	

	Other:
	 
	 
	
	
	
	
	
	
	

	Total Section #2 Checkmarks
	
	
	7
	
	
	
	
	
	
	

	Total Section #2 Penalty
	
	
	15%
	
	
	
	
	
	
	


IMPOSITION OF 


PENALTY WORKSHEET


GUIDELINES











2
6

